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... .1 PUGH & \Ai'EBSTER .

Attorneys a t La~l .
2 756 Rio Street F' ~ L l£ ~Red Bluff, California -

3 Telephone: LAwrence 7-1111

..4 Attorneys for Complainants' 'OCr 141960

.I..5 ' FLOYD A. !-iICKS

COUNT'{ CLERi(
6 n y , :.

W pgP\JTY

.7

8 IN THE SUPEP~OR COURT OF TIlE STATE OF CALIFORNIA.
9 IN AND FOR THE COUNTY OF 'rElIAMA', 

10 ALFRED HERRICK.. A. NORrIIAN, JOHN MEYER,
j FREDA A. ME¥ER" J. F. ARNOL.. I. T. CREN-

11 SHAW" IDA L. C:fml~SHA\>i, C. R. ritIDDLETOfi"
R. L. ELLIS and GEORGE W. BOROO, .

12
P1aint1ff~3

13
14 vs .~;:{;~:

A. T. FORWAP~, ALICE l'l. FORWARD# FRANK" ( :~~
15 FORWARD # t-lILLIAfJI E. 1,iRIGm', DIAMOrm r.1ATCH ;:;.:

CO!.iPAJri" So corpol"'ation, THO!JLI\$ B. APJJ!STROl'TG..
16 LULU l'roLL" WALTER B. ARl\I!STRO1~G # LESTER APJ1-

STRONGt AlmIE FAmmvl0RTH, ELLEN G. PRITClt~k
17 LELAND PRITCHARD, ED\vIN PRITClIARD # MILDRED

PRI'rClmRD j ROBERT PRITCHARD, FRANCES PRIT-
18 CI-IARD" F. W. GRAHAM, NETTIE f.1.. IJRAHAlI-I, r11.

NIELSON" RED RIVER Lm.mm COMPANY, a Cox-p-
19 oration:, B. F. DRIVER" T. l'liANASSE# FRANK

WILLIAMS, BEATRICE WILLIAI.fJS, E .R. CARt.SON)\ 20 SOPHRONIA GRAIW,1, L. F. MOUNTS" CLARE P.
F.ARRISON" 1!1RS. ANNA DE LA MO~ANYA.. JOHN }

21 DOE, RICHARD ROE" MARY SNOW and SUSAN POE..

22 Defendants.

23 No. 4510

24 ~

25 BUD RAY ALEXANDER, AUI!A JEAN ALEXANDER, his
~rlfe, JOlill ANDERSO!~, OPAL ANDERSON, his ~life,

26 GEORGE ARCHER, AlmA L. ARCrmR1 his wife" C.
R. BATTLES, FIW'J'K BETSCI-IliRT, ANNA J. BETSCIfART.

27 his "life, DALE T. CLAY, PATRICIA D. CloAY.. his
wife, EDl-rA F. DAVIDSON~ ELIZABETH CRISP, HELEN

28 DAVIS.. HAROLD A. DERSI-Lo..M" AUDREY D. DERSF.i\M,
his ~~ife ~ STANLEY ELDER, ALI~ ELDER, hiS. 29 "life" JOHN E. ~UNAGAN, A!".J"NA FLANAGAN, his
"life, TROY GEORGE# RICHARD GRAHAM" SHF;R1JIA

30 GRAlUU~1 his wife" HEtffiY T. GRAHAM~ FWU:CIS
H. GRAIi.'\.rJI, LILLIAN R. HA...~~1AN.t f\!\TNA C.

31 !mNNESSY, JOEL B. M.f\.YSS, JOSEPHINE B. MAYES"
;' his wife6 CLIFFORD G. POlITER, VERA PO~ER..
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1 his \1ife, S. H. ROBBINS. HARVEY RCBBI}IS,
JR., GEORGE D. ROBERTSON, ELAINE B.

2 ROBERTSON, his wi.fe, JACQUIN LEE BAST-
OVAN, RONALD L. ROGER, SUE R. ROGER"

3 his wife ~ LLOYD TAYLOR" SUSELLE TAYLOR.
his w1.fe # r.1YRON Wn.CCX, WILHELr,1It.fA A. .,

.4 WILCOX~ his \-tife.. CLIFTON R.: 1tJILSON,
ALICE M. \'iILSON~ his wife, HAROLD BELL

..5 \fflIG!rl', ZENDA ~'RIGHT, his \'lif'el RIClIARD
H. WRIGHT~ PATRICIA L. WRIG!~, his wife,

6
Complainants..

8 va.

'9 FORWARD ELqOS. PROPERTIES, a corpol~ation, and
A. L. FORWARD~ L. A. FOR11ARD, JO!~l DOE O~~,

10 JOHN DOE T'ilO, JOWl DOE THREE, JAI..JE DOE o~m
alld JA!~E DOE T\iO, Individually and as

11 Officers an<;1 D1rectort} of said Corporation,

12 Respondents.

13
-~)

14

15

16 .~ AFFIDAVIT FOR ORDER TO SHOW CAUSE
I

17 IN BE CONTEMPT
I 1rr

18 .AND TO REOPEN CAUSE FOR FURrI-mR
r

19 '

..
20

21 STATE OF CALIFORNIA! sa
22 COUNTY OF TEP..AfM

23 ImROLD A. DERSI-IAM, RICHARD H. WRIGHT.. DALE T. CLAY and GEOR

24 ARCHER~ being duly swornl each f'or himself, deposes and says:

25 That he makes this affidavit on behalf of each and all of

26 the persons hereinabove named as Complainants~ For conven1ence~

27 Baid persons will be r.efel~red to herein as "Complainants" and

28 FORWARD BROS. PROPERTIES~ a corporat10n~ and A. L. FORWARD, L. A.

.29 FORWARD, JOtm DOE ONE.. JOHN DOE TWO.. JOIm DOE THfmE.. JANE DOE ~NE

30 and JANE DOE TWO '\'1111 be referred to as ".Respondents".

31 ':
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1 That Digger Creel~ is and at all times herein referred to ,qas

2 a natur~ 1~ater course which originates in the Sierra Nevada

3 I Mountains east of the tmm of r~anton, Cal1i:orn1a, and flO\'ls in a

~' 4 well defined channe11n a general southwesterly d1rect~on to the

.5 point of its confluence with Battle Creek" a tributary of' the

6 I Sacramento River. Said Digger Creel~ forms a portion of the

7 boundary line het\-leen the Counties of Tehama and Shasta" Calif-

8 orn1a" and f'lO"llS either through or hear thG lands o:f Complainants.

9 That on the 12th day of August I 1899" in an act~on filed in

10 the above ~nt1tled court by Nancy A. M. Gransbury.. rotary E. Crooke

11 'rheo. Paselk and others, as plaintiffs" against J. T. Edwards,
.,

12 F. W. Graham I Nettie ~1. Graham.. William Bailey and others, as de~

13 rendants~ said action being civil #2213# a certain Judgment and

14 ~cree \'l8.S made and entered by the above entitled court # decreeing

15 among other things that the pla1nt1f.fs in said action were the

16 owners of a certain water ditch therein described as the Crooker

17 and Hurtt d:1tch, and were the OiImers of and ent:1tled to divert

I 18 through the said ditch tor use upon their lands a certain pro-

19 portion'or the waters of said Digger Creek specified and defined

20 in said Decree.

21 That the defendants in s aid action were by the terms of said

22 Decree declared and adjudged to be the o\mers of certa.1n water
,

23 d1 tches named and described in said Decree J and the owners of and

24 entitled to the use of a certain proportion of the \'laters of

25 said Digger Creek specified and defined in said Decree.

26 A true copy of' said Decree made and entered on August 12" 18

27 is attached hereto I marl~ed E.xhib.1t flAtt, and by this reference is

28 ~ncorporated in and made a. part of this aff.1davit. Said Decree

.29 is generally ltnown as the I'Gransbury Decree" and \'1111 for conven-

30 lence be 60 referred to herein.

31 That on the 16th day of October" 1917~ in al1 act~on rile~

32

", -3-
PUGH & WEBSTER

ATTORNEY. AT LAW

RED a~u,.,.. CA~I"DRNI~



'...~ ' ~r"'."1 \ {ii'" '
" ( ":1 . .
.

..

1 therein by W. J. Harrison and Anna L. De La r~ontanya, as

2 plaintiffs, against J. V. Kaler~ R. L. Ellis, J.T. Edtlards and

3 others ~ as defendants, said action being civil #3327 I a certajn

18 4 Judgment and Decree '\'TaS made and. entered by the above entitled

.5 Court, decreeing anlong other things that tbe plaintiffs. in sa.1d

6 action \'lere the Q\'mers of a certain water ditch thel"ein described

7 as the Harrison ditch and were the o~mers of and ent1~ cd to diver

8 through said ditch for use upon their lands a certain propor-tion .

i 9 of the ~laters or Digger Creek specified and defined in said Decree

10 A true copy of said Decree made and entered on October 16..

.11 1917" is attached hereto,. marked Exhibit B~ and by this reference

-12 I 1ncorpora.t~d in and made a part of this affidavit. Said Decree

.13 1.s generally kno\'rrl as the Harrison-De La Montanya Decree.

.14 On February 24, 1927, in the above entitled action~ a certain

15 Judgment and Decree \iaS made and entered ~Therein the court adjudge

16 and decreed~ among other things" that the plaintiffs in said

17 actj,on "rere the owners in fee as tenants in common of that certain

18 water ditch known as the Crooker Ditch, formerly k"nO1lm as the

19 Crooker and Hurtt Ditch~ and were the owoors 01' and entitled to

20 divert from Digger Creek through said ditch a certain proportion

21 of the waters of Digger Creek specifically defined in said Decree ~

22 and further adjudging and decreeing that the defendants in said

23 action were the o~mers as tenants in co~uon of certain ditches

24 named and described in said Decree, and ~{ere the owners of and

25 entitled to divert from Digger Creek through said ditches a certai

26 proportion of the waters of said Digger Creek particularly defined

27 in said Decree.

28 A true copy of" said Decree ma~ and entered on the 24th day

-29 of February I 1927" is for convenience attached hc~"eto.J marked

30 Exhibit tlctr~ and by this reference is incorporated in and made.
31 a part hereof. Said Decree w11:l hereafte~ be referred to as the

32 t'Herrick~FQ;"Wa.rd t1 Decree.
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1 Each of, the Decrees hereinabove rei'erred to became final and

2 ever since has been and nO"ll 1s a valid and subsisting final decree

3 of the above entitled court.

~ 4 That subsequent to the entry of said Herrick-Forward Decree

.5 Oontpla,1na.nts John Anderson and Cpa.! Anderson" his wife.. Dale T.

6 Clay and Patricia D. Clay" his \11fe" Edna F. Davidson.- Elizabeth'

7 Crisp" Helen ~v1s, stanley Elder and Alma Elder.. his w1fe~

8 John E. Flanagan and Anna Flanaganl his w1fel Cl1fford G. Potter

9 and Vera Potter" his "life" Troy George.- S. H. Robbins and Harvey

10 Robbins, Jr. acquired and are now the owners of that certain "later

11 ditch described in said Decree as the Crooker D1tch~ and of the
..-

12 respeot1v6 lands to \'lhich the same is appurtenant, and said'

13 Complainants succeeded to the o'v'lnership of' and are entitled to

14 divert from Digger Creek through said Crooker Ditch allot the

15 \1aters of Digger Creel( a~larded to the plalntiffs by the terms of

16 said Herrick-FoI'\'lard Decree.

17 That subsequent to the entry of' said Herr1ck-ForL"1ard Decree,

18 Complainants Anna. C. Hennessy, Lloyd R. Taylor,) Susel.1e Taylor,

19 his wire" and Rona.ld L. Roger and Sue R. Roger, his \'1i1'e,. succeed-

20 ed to and are rtow the o~mers of the Harrison Ditch and of all of

21 the ilater rights in Digger Creek awarded to Cla.re P. Harrison and

22 Anna De La. Montanya., by the terms of said Herrick-Fonlard Decree,
(

23 and are entitled to divert from Digger Creek through the said

24 Harrison Ditch the amount of \1ater allotted to said Clare P.

25 Harrison and Anna De La Montanya by the terms of sald Decree.

26 That subsequent to the entry of said Herrick-Fonrard Decree..

27 Complainants Ge,orge Archer" Anna L. Archer.. his ~Lre" Clifton R.

28 Wilson" Alice M. Wilson I his wife" and Lillian R. Hartman 5ucceede

1118 29 to and are no..'l the O\mers of that certain \'later ditch described as

30 the Willianw Ditch ln said Gransbury Decree J and are the O\'lnel~S

31 of and entitled to divert from Digger Creek through said Williams

32 Ditch all of the water allocated and awarded to Frank Williams

",
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1 and Sea trice Williams under the terms of said Gransbur"I'J Decree.

2 That subsequent to the entry of said Herricl{~FoI"\.,ard Decree.t

3 Complainants Bud Ray .i.1.1e.i:ander., Alma Jean Alexander.. his \-life"

wa, .4 C. R. Battles1 Frank Betschart, Anna J. Betschart" his \'l~i'e..
~ .Stanley Elder and Alma Elder, his

'. 6 Harold A. Dersham" Audrey D. Dersha.m, his \'fife} Troy George, / \111£

6 Richard Graham, Sherma GrahAml his \fire, Henry T. Graham~ Francis'

7 H. Grahant" Joel B. Mayesl Josephin~ B. JI'Iayes$ his ",ii'e" George

8 D. Robertson, Elaine B. Robertson, his 't'11fe, Jacquin Lee

9 Ba.stovan) tqyron Wilcox1 '\'lilhelm1na A. Wilcox, his 'to/ife.. Harold

10 Bell Wrightt Zenda Wright, his w~fe" R~chard H. Wright and

11 Pat~1c~a L. Wrlght~ his w1fe~ succeeded to and became and now

12 are the o't'mers of thos-e certain water ditches described. as the

13 Edwards Ditchl the \f. H. Graham D~tch~ the Fo~mrd Ditch and the

14 Boole Ditcn in said Herrick-Fonlard Decree,t and of the \'lat~r and

16 ~later rights allocated to said ditches and the o~'ers thereof by

16 the terms of said Decree.
",

(ft.~f 17 Subsequent to the year 1927 ~ said diversion system was
r

,.' f' j
f' ; 18 consolidated into on~ ditch" to \t1it" the Boole Ditch" and the

, 19 Complainants named .in the irl1mediately preceding ,paragraph are

20 collectively th~ owners of and entitled to divert through said

21 Boole Ditch all of the \'laters oi~ Digger Creek ~located by the

22 terms of said Herrick-For/lard Decree to the Edwards Ditch" the

23 W. H. Graham Ditch" the Forward Ditch and the Boole D1tch~ and

24 the owners thereof.

25 That the Respondent ForrtIard Bros. Propertj.es ls, and at all

26 times herein referred to wasl a corporation organized under the

27 la\13 of the State of California, and the defendants A. L. Fort'lard

28 and L. A. Forward are two of the directors of said corporation and

.29 are the managing officers and majority stockholders thereof.

30 I Aff1ants do not kn ow the true names of the other directors of
I
Ii

31:' said corporation and have therefore designated them by fictitious

321 names, to wit~ ,John Doe One# John Doe Two~ John Doe Three~ Jane

-'
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1 Doe One and Jane Doe '1110. l'J'hen the true names of said directors
.

2 ar~ ascertained.. Complainants herein \-rill move t~ Court to

3 substitute said names accordingly.

.-, 4 Said FO~lard Bros. ?rope~t1es is and at -all tL~s herein re-

',5 ferred to was under the complete direction and control of said

6 A. L. Fo~1ard and L. A. Fort~.a.rd as directors ~ managing officers

7 and majority stocld1olders of said corporation) and all of the

8 acts of said co~oration set forth and alleged herein have been

9 0000 and perfoX'med ,,'lith the knowledge and pursuant to the e)..'"Press

10 direction of said A.,L. Foniard and L~ A. Fort'lard and any other

111 director or directors of said corporation.

12 That subsequent to the entry of said Herricl{-Forward Decreel

13 Respond~nt Fonlard Bros. PropertieG succeeded to and now is the

14 Ot'1ner of those \'tater ditches known a..'-'d described .in said Herrick':

15 Forw-ard Decree as too Randall or Wilson Ditch~ the Campbell and

16 Green Ditch, the North Bergin Ditcl1, the South Bergin Ditch and

17 the Love's 1-1il1 Branch or Ditch, and $aid corp oration is entitled

18 to divert from Digger Creel{ through and by means 01' said dl tches

19 the amount of \'later allocated and allowed by said Herricl-c-Forward

20 Decree and no more ~ for the purposes defined in said Decree,

21 The head or diver$ion point of each and all of said ditches

22 is located above the head or diversion point of the respective

23 ditches o,"med by Compla1nants as herein set forth.

24 That at the time Respondent Forward Bros. properties acquired

25 and succeeded to the o1"mej,-'8h1p of the aforesaid 'rIlater ditches and

26 water rights and the lanM to 1'lhich tho Sa.n1.e are appurtenant"

?7 said corp oration and each and all of the Responden'cs had actual

28 knovtledg<3 of the terms and provisio~ of S3.id Herricl-c-FOrt'lard

.2 DecreeJ including the injunctive provisions thereof I and had

3 full 1mo~Iledge of all of the \'later rights and ditch rights therein

3 adjudicated; and said Fort.'lard Bros. Properties kno~l1ngly acquired

32 said ditch and water rights and the lands to which the same are

"
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1 appurtenant ,;subject to the terms and provisions of said Decree.

2 That notwithstanding such knowledge of the terms and prov1si

3 of said Decree~ Respondent Fo~tard Bros. Propert1es~ ~I1th the

-e 4kn011ledge and under the d1l~e'ctioQ of all of the other Respondents

'. here1n~ has wilfully and \'rrongfully violated the teI'mS and

provisions of said Decree continuously during the irrigating ;0'

7 se,a8on of the year 1960" cor!1mencing in about the month of April

8 and continuing up to the present timej in the :I:ol1oW1ng parti-

9culars:

10 1. Respondent Forward Eros. Properties has during said

21 period diverted from Diggel"' Creek for various uses on and about

! 12 its pl"'er:1.i..s:es.. a.~ounts of t'later greatly in excess of' th'#--amQunt

i3 to v-lhich it \'las and 1$ entitled under the ter'ms of' said Herriclc-

14 Fp~lard Decr~e~ and thereby prevented such watel"'S frO1'"l floti1l1g

15 dO\'ffi to and into the ditcl1es 01" .Complainants. That Respondents f

16 excessive use of said water has been ~n violation of' the rights

17 of Complainants as adjudicated and set forth in ~a.1d Decree in

:. 18 that Complainants have been deprived of the amount at: water to
; ,-", ,..~
!

,i 19 't'lhich they are legally entitled# and have been deprived of !'~ter

20 grea~ly needed by them for irrigation and domestic purpos~s.

21. As a direct result of Respondents' violation of said Decree many

22 01" the Complainants have been greatly and irrepal"ably damaged.

23 Respondents have not made any reasonable effort whatever to
I

24 measure the flow of the ~;aters of Digger Creek diverted by themJ

25 but have freely diverted all of the ..'1aters of said creek they

26 desired or found it co~1venient to use. That Respondents recently

~7 caused measuring devices to be installed in ,certain of their

28 ditches but said devices Vie_I'e. 30 constructed that they do not

:8 29 in i"act measure the waters diverted" md the excessive.. wilful

30 and'v~ongful diversion or water has continued up to the present

31. time in violation of the tems or said Decree and with the

32 full kn~,;ledge of all of the Respondents.
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1 2. That said Herr1ck-FoI'WardDecree provides in part as

2 follows: ,

.3 "That said defendants are entitled to tal{O and
~ di vert f~om the ~rorth F9rk of Digger Creek in said
~ 4 Section Twenty-four and in and through their 1'1111

Ditch for operating their Saw r.l1ll situated on their
,'w5 said land in said Section T\'lenty-su 350 inches of'

\1ater measuI'ed u"nder a four-inch pressure, all of
6 said water to be izmnediately returned to said Digger

Creel, as soon as it has passed through the said Saw
7 Mill; provided, however, that said Defendants shall

be entitled to use flf'ty inches'of said 350 inches
8 of water to car~$ a~lay sa\1dust from said £tIll1 through

the savI-dust ditch, said .fifty inches of said 't'later so
9 used to be i~mcdlatGly returned to sald Creek through

"",, a Ditch" flur;1C or pipeline to be constrr..1.cted by said
10 Defendants" after the swne has served its pUl~pose io

carr-ying at'ray said Sa'l."'l-Dust; said fifty inches of water
11 from said Sawdust Ditch not to be allowed to flo\f down

onto the South Bergin field." (page 11 of Decree)
12

13 Subsequent to the entry of said Decree, Respondent Forward
'...

14 Bros. Properties succeeded to and became the owner of such rights

15 as were by the foregoing provisions of Slid Herrick-Forward Decree

1 granted to the defendants A. T. Forward" Alice M.Fon'lard and
,

1 Frank Forward to d1 vert watel~ from the North Fork of Digger Creet

18 for the ~imited purpose of operating So saw mill.

19 That prior to the year 1958 Respondents or the:1r predecessors

20' in i~terest diverted ~later from the South Fork of Digger Creek

21 and used the same to opel~ate the sa\'l m1ll referred to in the
.-

22 provisions o.f said Herrick-PonIard Decree quoted above; but
,

I' 23 ,neither Respondents .nor their predecessors in interest ever made

24 any diversion from the North Fork of Digger Creek for such saw mil

25 purposes. -

26 'That in the spring of 1958 the saw mill operated by Responden s

27 was destroyed by tire" the same being the mill re.ferred to in the

28 said Herrick-Fon"1a.rd Decree. Said satt mill has not been l"ebu.ilt,

~ 29 and since trle destruction of said. mill none of the Respondents'
, 30 has used or is using any of the watel~S of Digger Creek for sa\4

31 rn+ll purposes. Continuously si~ce the destruction o.f said Sa\i

321: mill, however, Respondents have \'lilful1y and wrong.fully continued

"
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1 to divert from the South Fork of Digger Creek by means of the pipe

2 line ~lhich formerly supplied water for the operation of said saw

3 mill" 350 inctles or more of' \'later" to t...hich they have no legal

~ 4 right or claim whatever# and have used and are using the same or: 
*i 

,.5 a large part thereof on and about their land and premises, without

I~, 6 any legal right wha,tever and in violation of the terms of said
I .,);j 7 Herrick-Forward Decree.

8 That any and all right to the use of the waters of Digger.
f..,'l:;U,J.;;\-' c 9 Creek for saw mill purposes ,,-"-'holly terminated upon the cessation

;" .'

10 of the operation of said saw lr~ll in the spring of 1958" and none
"c'

.;. 11 of the Respondents no'.'l has any ri£:r)lt \'1hatever to the use or di ver-

12 sion of any of the water allocated for saw mill purposes under

13 the provisions of said HerI'iclc-Fo~1ard Decl"ee.

14. That by reason of Respondents f ~1rongful diversions and use
,

15 of the waters of Digger Creek, as aforesaid, Complainants have bee

16 depl~ived of the ~se thereof for irrigation and other beneficial

17 purposes; and by reason of said '.'lrongtul diversions there has not
,

18 during most of the ir?igating season been sufficient water in
,

!. 19 Digger Creek at the head of Complainants' ditches to supply! 

20 the ,amount; of water to which Complainants are legally entitled,
./ "1 

21 or the amount reasonably required by them for irrigation of their
j1

t. 22 or<?hards, cro~s and other vegetation, and for other beneficial
.';j

~ 23 purposes.1

"
1 24 That said Herrick-Forward Decree by its express terms and
1c 25 provisions enjoins and restrains all of the parties to said

: 26 action and their successors in interest from taking, diverting

27 or using any of the waters of said Digger Creek or any portion

28 thereof.in violation of' or contrary to the provisions of said

?- 29 Decree~ That the Respondents herein hav;::: at all times herein

30 referred to had full knowledge of the te~n~ and provisions of sai

31 Decree" and have had 'full knovil'edge of the fact. that any and all

32 right to the diversion or use of any of the water allocated under
--'
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1 the provisions" of said Decree for saw mill purposes~ wholly cease

2 and term1nated at the tirl1e of the destruction of said saw mill,

j .3 but not\'lithstandlng such knOTilledge Respondents ha\l-e wilfully and! 

.4 \,lrongfully and in violation 'of said. Herrick-Forward Decree and

,.5 in contempt of the above entitled court" continued to divert and

[\ 6 t;lse the water allocated for' S8?! mill purposes only" and have
,t," .:

"i 7 threateL1ed to and will continue to use such ~later for said purpose
\ ,'.

) 8 in violation of the terms and provisions of said Herrick~Fo~~ard

9 Decree.
.,': 

10 That it is necessary that 'Ghe above entit~ed cause be

11 reopened~ pursuant to the reservation of jurisdiction contained

12 in said Herr1ck-Fo~vJard Decree) for the purpose of taking and

, 13 receiving such further evidence as shall be deemed necessary and

14 proper to enable the oourt to interpret al1d enforce the terms and

15 prov1s10ns of sa1d Decree.. and to'detern1ine and adjudicate any

16 other questions or matters concerning said water rights presented
(

17 by th1s affidavit.. or any affidavit or pleading tiled herein by

18 the Respondents or any of them.

1 19' WHEREFORE) aff1ants pray that this court make an order...

I
:
i 20 requiring Respondents to appear before the court at a time and
J:I

~~ 21 place --therein fixed and show cause, if any they n~ have:
;

'..~.., 
22 1. Why they and eaoh of them should not be adjudged gu1l ty 0: .

~., 23 .wilful contenlpt of this court in the violation of the terms a\1d

24 provisions of said perpetual injunction;, and be punished acoord-

25 ingly. -

26 ' 2. 1~hy the above entitled cause should (not' be reopened

27 pursuant to the reservation of jurisdiction contained in'said

28 Herr1ck-For\'tard Decree for the receipt of sUCh i-:'u.rther evidence

8 29 as shall be deemed necessary and:proper to enable the court to

30 1nterpI'et and enforce the terms. and provisions or said Decree

31 and to determine and adjudicate': any other questions or matters

32 concerning said ~later right~ presented by this affidavit or any
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1 affidavit or pleading hereafter filed herein by the Respondents

2 or any of them.

..,3 That saiQ D$cree and perpetual injunction be enforced again

.4 said Respondents and each of 'them and that Complainants have

'. 5 such fuI'ther relief as lnay be equitable and proper.

6

7 ., r:. am

am
8 "

...

9 ~*c~1aI'~~.~'~I"*g~~_-
,"" l1.1.chara H. ~'lright

10

11 - -g~I~~:~!~~alC T. Cla
.~ e r. ay,. 12,I 

13 Geo:c.~"e ~1. ArcherI 
(j~~;g.~ i~: ~'i:~~~~i 

14 Subscribed and sworn to before mf:r 
15 this 8th day or Octob~r, 1960.I 

STANLEY!; 
16 S anley Pugh, y! 

of Tehama.. state of California.; 
17'

I. .
18

19 j.

.
20 \

21
-'

22

23

24

25
~

26

27

28
,

-29 .
30 -

31 ':

32
-12-
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1 PUGH & ,.rtJ"D~ (r~.", cw~~:)TER f ~t ~ ,~" :;":rAttOr11eysat La.\'l t;J g..~ 1& J;J
2 756 RiO Street .
3 Red Bluff. California, ...

.Telephone: LA~:rrence 7-1117 OCTl. -4.1960

4 Attorneys for Complainants
FLOYD-, A j"-11C r' s.."'.,

'. 5 COUr~T"! C ! '";"~..,..-"~...I'
BY__- ' " i, 6 D..?uTY

7

8 11'-1 THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

9 " D~ AND FOR TI-IE COl'NTY OF TEtIA!!LA

10 ALFRED HERRICK" A. NOFJfl.!\N~ JOHN r.'IEYER, )
11 FF'.EDA A. r;1EYER" J. F. 1\ffil10L, I. T. CREN- ..l-

SHAW" IDA L. CRE1'ISHA\'l" C. R. rttDDLETO"tl, ~O(}'-9-
12 R. L. ELLIS and GEORGE i*!. BORII-JG,

13 Plaintiffs"

14 vs.

-~. T. FOR1'!ARD, ALICE ~1. FOR~lARD# FRA~rK
15 FORW.~W" \rJILLIAl'.t! E. v~hIGHT, DIAMO1'.ID fJIATCH
16 COI,iPl~r':JY ~ a corporation, THO!~IAS B. ARI~STRONG..

LULU lruLL, \'lALTER B. APJ.1STROl'!G" LESTER AR1-1-
17 STROl':!G.. J!..!'JNI~ FARNS~v"ORTH> ELLEN G. ffiI 'l1CHAP..D "

LELAND PRITCHARD, ED11IN PRITCHARD, !.'1ILDllED
PRITCF.JillD, ROBLQT R~ITCHk'1D" FRA1~CES PRIT- "::1-

18 CH./l.RD, F. t.J. GRAHAM, 1:..r:E'rTIE J'.1. a'I~MrA!'1" ?.I. :(~:-~
NIELSO}!, RED RIVER Lm,'JBER COr'iPANY.. a CO1"P- ;"'"

19 oratio11, B. F, DRIVER, T. r,!lA}IASSEj FR~.NK "\, ;\\.
WILLIA!-IS,) BEATRICE v./ILLIAlvlS, E. R. CARI.sOt~" ' "'-b~-~

20 S0 ~ O~JTA GRAUi\1\,.. I. 'H' r"
lOTTh'TS C""P~ p ;~,c:;; .

...n~\. J.\)-~ J:"-l'1.., ,j.. 1 v~~.. J..Io'"\.., .cc "

P~RRISON, r'ffiS. AN1J.lI. DE LA 1I1ONTANYA, JOHN
21 DOE" RICHARD ROE, t..JARY ;S~!OW and SUSAN FOE"

22 Df d ~e en anl..s.

23;, l~o. 4570
i

24

25 Bu"D nAY ALEXAl.JDER, Al1-.lA ..mAN ALEXANDER, his j
26 vrJ.fe" JOHN ANDERSO1-;;, OPAL ArWERSON, his tlrlfe,

'GEORGE ARCHER.. AmJA L. ARCImR, his wire, C.
27 R. B.~TTLESp FRANK BETSCHART,) ANrJA J. BETSClIAJ'1~..

his '.'dfe, DALE T. CLAY, PATRICIA D. CLt..Y" his
28 ...cl.re" EpNA F. DAVIDSON, m.:IZABETH CRISP, _1.~'E:LEN

. DJ~.\~S> HAROLD A. DERSHMqs ALvREY D. DER,SIiAi'!;
29 h:1.8 tld~e? STAI-ILEY ELDER" AiliIA ELDER" his

"rife, dOrlN E. FLANJ\Gf.JJ;, A!~N~!\ FLANAGA~J.t his

30 ftdf~" "TROY GEOI~GE,..,~I~~I~D GMHA~.1.t SI~qrlI~,GRA11Ar1, his "-life,, .rlD-ll,x J.. GRAHA1JI, FF.AJ.ifC.LS
~31 H .GRAHAl\!" LI JJLI.I:iJ'J R. F...I'\R TI\'l.Al\j , ': Am1A C.

,; HillllmSSY-, JOEL B. r'ffiYES" JOSEP'rlINE B. MAYES$
32;i his wif:a, CLIFFORD G. POTTER, VERA POTTR'q,
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1 his wife" S. H. ROBBINS.. HARVEY ROBBINS,
JR... GEORGE D. ROBERTSON; ELAI!-ffi B.

2 ROBERTSO1-1" his t'tlfe" JACQUD~ LE.E BAST-
OVAll$ RONl\LD L. ROGER> SUE R. ROGER,. 3 his t'11fe, LLOYD Tft.YLOR" SUSELLE TAYLOR"
his tldfe" ~1YRON ~\1ILCOX# \'4"IllIELlv1INA A. i

4 1v:£LCOX" his t'J"ife" CLIFTON R. \fiLSON,
AUCE 1,1. vJI~Ol~, his \'rlfe" !IAROLD :BELL

,'.5 tIJRIGHT, ZElmA WRIGHT" his wire, RICHAt~
H. ~lRIQHT~ PATRICIA L. .\\~IGHT, his \rlfe"6 .

Complainants,
7 ,

Vf3.
8 FORWARD BROS. PROPERTIES, a corporation" .
9 and A. L. FORtifARD, L. A. FORWARD, JOInT DOE

Oi-IE, JO1-IN DOE TWO, JOm,] DOE THREE, JANE
10 DOE 01:rE and JA}.}E DOE T~lO, Individually and

as Officers and Di~ectors of said Co~poration.J
11

Respondents..
12

13 .."' ,. ,. ---,

14

15 ORDER TO SJ!Ovl CAUSE !}J RE COil!TEMPT
,

16

17 lIAR OLD P.. DERS1.Wl1~ RICHA.~ H. vJRIGHT, DALE T. CLAY :aI!d

18 GEORGE ARCP:EP." having .made and filed herein their Affidavit on

19 behalf' of the above na.n1ed Complainants for an order to sho~'l

20 cause against the above llSIned Respondents" wherein it is alleged'

21 in substance that certain of the Complainants named in said aff1da it

22 are ths owners of that certain t'later ditch described in the Final

23 Judg."r1ent and Decree entered in the above enti .cled action as the

24 Cl"oolter D1tch~ and of the water and ~..yater rights allocated thereto

25 wd of the lands to , which tho same are appurtenan"(;;, that certain

26 other Complainants namcd in said affidavi t a~e the Otmers or tha-t

27 certain ,:rater di tah descl"ibed in said JUdgment and Decree as the

~ 28 Imrrison Ditch~ and of thc water and ~later rights allocated theret

29 and of the lnnds to 1I'mich the sar.1e are appurtenant; and alleging;

30 iUrther that certain of the other COLlplainants named in said,
"

311 affidavit are the ownel"S of that' certain ditch describcd in said

32 I J~dglnent and Decree a5 the Williams DitchJ and of the t1ater ~jd

,
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1 ~nter l~ights allocated thereto and or the lands to whiCh the same

2 are appurtenantJ and ft1rthel~ that certain of the Com'Olainants nar.1e, ~

~ 3 in said affidavit are the o~~aers of those certain ditches de

41n s~d Judgment and Decree as the Edwards ditch, the W. H. .

'. 5 Ditch., the Fort-lard Ditc..'f1 and the Ecole Ditch, and of the water

6 and water rights allocated to said ditches and of tl1e lands to '

7 t'1hich the same are apPU1"tenal1t,;

~8 And said affidavit .further alleging that the above named

9 Respondents have wilfully ~ola.ted the provisions of said Judgment

10 I and Decree, in that they ha~ve at various times during the year

11 1960" 'and continuing up ':00 the pl",:'!;:sent time" tlTrongfully diverted
,

;; 12 from the natural tqaters of Digger Creel( above Complainants r l~es-

13 pective ditches v.mounts of tiater greatJ.:! 1:(1 excess ~fthe,""t;;,r.l"Q:!JP_t t
-"~,~

14 \'rhich said Respondents are legally entitled under the nro'1:1isionz

15 of Said JUdglnent llnd Decre~; and !'urthel'" that Responden"cs are usin,

16 upon th~ir la11ds and premises the waters of Digger Creek allocated

j 17 under s~id Decree for Satl1 mill purposes onlY;t and that Respondents

18 have prevented and are preventing the '.'faters of said Creek d1 verte

19 and used by them, as afor'3said" from flat'ling do"m said D~ger

20 ,Creel, aDd .into Complaina11tst ditches" all of tlhich is alleged to

21 be in violation of' 'the irJ;j'l1nctive proVisions of asid Decree; and

22 said affidavit alleging further that by their unlaVlful and

23 e.."tcessi ve diversions of vlater from said Digger Cr~ek.t Respondents

24 have deprived Col1?nJ.ainants of the amount of '-'tater to which
~c

25 they have been and ,DOtl are legally entitled under the provJ.sions

26 of said Judgment and Decree;

27 And said affidavit f\.1rther alleging that 1 t 1s necess

28 the above entitled cause be reopened, pursuant to the reservation

.29 of jurisdiction contained in said Juagmen';:-; and Decree" fqr the

30 purpose of taking and racei ving such fur-ther ev+dence as shall be
"

31 deemed necessary and proper to enable the court to interpret and

32 enforce the terms a."d pro\l~SiOn8 of' said Decree" and to determine

"
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1 and adjudicate any other questions. or mattel"'S onncerning

2 rights presented by said affidavit" or any affidavit or pleading

5 filed herein by the Respondents or any of them; end good cause
e 4 appearing therefor;

'. 5 IT IS 1m..?EBY ORDEP~ that FORWARD BROS. mOPER-TIES,,' a cor-

6 poratiOl'), 811d A. L. FORWARD,;' L. A. FOt\\'IARD" JOHN DOE Ol,m" JOlffi DOE

7 Tt'IO" JOI-rN DOE T'".trREE" JM'iE DOE ONE and J/U'ffi DOE TWO" Individually

8 and as officers and d11"'ectors of said corporation,." and each of

9 them; appear before the above entitled cour'" at the courthouse in
~~ J. ' c~" ,'c' / "

,,10 the City or Red Blui'f, Ca11fornia" on Monday"'Oc'cObGr,::--:24,, 1960" at

11 the hour of 1:45 o'clock p..m., then a:nd there to show cau$.e

12 they may nave, as fo1.10t'TS ~

15 1. vlhy they and eaCh of them should not be adjudged guilty

14 of the ~d If'ul oontel';)pt 0 f this court in violating the tems and

15 provisions of said JudSt"ncnt and, Decree, and be punished accordingl .

16 2. 'fuy the abo\+e e"at1. tIed, caUse should not be reopened

~ 17 pursuant to the reservation of jurisdiction contained in said

18 Judgment and Decree, for the receipt of such further evidence

19 as shall be deemed necessary and proper to enable the court to

20 interpret and enforce the tel~1s and pl",o\risions of said Decree" and

21 to determin~ and adjudicate any other questionn or n1atters concel~

22 ing said water rights ~mich are properly raised and presented by

25 Slid affidavit , or any affidavit or pleading h~rea.fter filed heI'ein

~4 by the Respondents or any of them.
,

25 A copy of this order and of said africa-vi t shall bG served

(!.~..JY 26 on the Respondents herein at least -~i.-- days prior to aaid

27 hea.ring~

!!te;~r 28 Dated: Octo.oer -,~~-" 1960.

.29
'%0 ~ ,..-cr "'...~ "" ~c.~"",t ~'" ~,~.,:.I, "' ii'~,! ~:;;~ '~'"' i.,. '"" I.

, -,:-~', Ju(:ige

51 '

52
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1 JULIEl"J R. BAUER
Attorney at Law

2 369 Pine street
ISan Francisco 4" California

3 ITelephone: G.~rf1eld 1-3500
.:At'corney for Complainant ANNA C. ImN1\TESSY4 I '

I .
I PUG H 8.: tIoTEBS TAR
I

.5 IAttomeys at Law, ".
1"750 Rio Street

6 !Red Bluff'" California
,ITe1ePhone: LAt':rence 7-1111

7 I
ISliAttOrl1CYS for all other Complainants

, ,

SUPERIOR COURT OF ~rlE STATE OF CALIFORNIA

1 COu1JTY OF ~EHt:.:'1A

11 ALFRED N. ImRRIC:{~ eJc al, )

'12 PlaintiffS, ~"

13 vs. J

14 A mJ.' FO?i..T...t-;"r"\ et a1
,.,.lUU.l,t -,

15 Defendants.
" .No. 4570

-16 BUD RAY ALEXM~DER, et al,
, 17 Complainants,

18 .VS.

19 FOm':;ARD BROS. PRO PERTIES" a

20 col~poration,t et al,

Resnondcnts.21 ..

22 ~-- ",'

23 CO~1~~INANri'S1 OPE!~ING 'r~~!ORArmm:l
--_c." ..,., ., ".

24 I ~n~~og~ct2~

25 TItls proceeding concerns rights to the \'latcrs of' D1gge~

26 Creek, ~lhich flows through Tehama County in a general east to ~Jest

27 di1~ection. Primarily this proceeding is concerned ~tlth the'

28 i;;1teroretation of' the decree made by the cou:t't in the instant caGe.

.29 r~10t'1~V~r, as an aid to constr-uc'c;on of that decree" i-~ ~6 necessal"y

~Oito consider the decreco of this COU1'\t entered in three other action;

31lj (The Gra~~bu~ decree" }fe!lSVS~'~~"i~C~h_~ a.&"1d !iarriso,~vs.ISa!,~~.)

32 ~ All pf the d~,creffi involved \'lel"'e at one tirJ'3 or anotr!.er
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11 concerned VJith certa.1n ditches or other ri'Jethod of d1~er8ion Of~

2 I ~ljater f~~m Digger Creel". It might be \'lell to list t!1CSe methoas

e 3 lor diversion in the order in \'lhich they appeared" commencing

4 '!upstrearu" as follows:

.,.. 5'\ 1. Forward Bros. Penstock diversion from the south

"6!fork of Digger Creek.

7 11 2. 14ilson ditch.
I

8 3. South Bergin ditch.

9 4. Cronpbell ditch.
,~-

10 5. lJorth Bergin ditch.

11 6. Loves rIII..ill ditch.
-,.

12 "(. Big Pritchal"'d ditch.
I
I
,13 t 8. Little Pritchard ditch.

141 9. Fo~lard ditch (while this ditch is actually dot'mstrea:;n
.

15 and '.-Jest or the Big and Littie Pr1tcl1.ard ditches, it was originally

16 ta.1<en fro.!) Loves r11111 ditch at a point prior to 1 ts l'e-entry to

17 Digger Creel~ below Little Pritchard ditch.)

18 '10. Boole ditch.

19 1.1. Graham ditch.

20 12. Edvlards ditch.

21 13. l'lil1iarns ditch.

22 14. Crooker ditch.

23 15. I{arl~1son ditch.

24 At some point of time prior to the commencement of the

25 I instant proceeding the North Bergin and C~~pbell ditches t1ere

26 co."!1bined into one. At a time subsequent to the entry of the decr

27 in this action, the Fort~ard" Boole$ Grcl1am and Ed~lardg ditches

28 t~erc colnblned into one knot'm as the Eoole ditch. 1~e1 ther of these

~ 29 consolidations affected the relative points of diversion frOln

30 Digger Creel~ as bet\1een complainants and respondent. .
"

31 Complainants derive their' t-later $upplythl"'~ugh the

32 consolidat~d Eo'ole ditch," 'the" Crooker ditch and t!1G Harrison ditc'
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-""" '1 The respondent" Forward Bros." der1 ves 1 t,s t'later. supply, from ther
,t;t 2 Penstqcl~ diversion, the conSol~dated Car41pbel1~Eerg1n d1 tch" vii1s~f. 

3 .and South Bergin ditches and tne Loves 1-1111 ditch.

!", 4 ~ The two Pritchard ditches, tvh1 ch lie bett'lecn .the complai11-

'. 51 ants' and respondent's respective points of' diversion" occupy no .

6 I 1mpor~cant position herel except as it may be noted that the
I
I

7 I evidence shO\tJS that diVG1~sions through thos~ tt10 ditches" during
1\

8 I the times here in question, \1ere less than theil" respective

91 adjudicated rights.

10 The GranDb~~ decree was entered i~1 1899. It apportioned

11 I tJater a~ong the various ditche~_, other thm1 the Upper Forward

12[ ditches" the Pritchard ditches and the Harrison ditch. Wecl!~.yc.

13 I Pritc~ard ~Jas decided in 1913 and fixed the rights, of the

141 Pritchard and North and South Bergin ditches. EXaiJination of

15[. the title" 8.S \.;e1l as the records in that proceeding ind:icat~

16 I that the predece~sors of all of the Darties DresP11tlv befn~e the

':,CO 17 [".court '.'Jere '.I?arties to that proceedin~. ~lLarrisonVS~'Ka1~~

( ,181 decided in 19i7 8,11d fixed the rights of the Harl~1son ditch as

19 against' the Crooker ditch. The decree under co113ideratiol1 here..

20 \'las made on February 24, 1927, ~d fixed the rights of all the

21 parties to this proceeding, or their predecessors, to take wa~cer

22 from Digger Creek. Embodied in it were the prior decrees ~Jhich

23 had adjudicated the rights as bet\lleen some of them.

24

25 II. §ta~~~en,t2£ f~cts

26 The facts here are essentially very simple. ,The evidence

-27 clearly ShO\1S that the complain~~ts" arte~ rnid-summ~r of 1960,

2 were able to take far less t'later thcm their entitlement" because'

:!~~ 2 of the fact that the f1ot~ in Digger Creek» at .thei~ respecti\"e
r

~ ints of diversion, YJas 1nsuf~cienJ~ to satisfy their adjudicated

31 rights. On the other h~dJ during this Barne period of time the
.'

t. 32, respondent' took no les~,thanit \'1as en'i:;itled to' and often a ~reat
..I -" -
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1 of contemp~., As a subsidiary 1ssue~ thel"e is" of course, the

2 matter of interpretation of the decree in this prcceeding.

~: 3 1 Authorities are of' slight" if: any, value in this connection since

4 the problem is one of understanding tl'1e language employed by the

'. 5 court in the sense in t'lhich 1 t is used.
I

6 Respondent's claim that the prac"cical construction of a
I

7 judgment by the parties is an aid to interpretation is completely

81 \iithout any basic in law. v.~ile the evidence in this regard

9 I actually favors cclnplainal1ts more than respondent" such a theory

10 III CQ..,."1l'"lOt be sustained. It might havc some effect upon a cla1m of

111 estoppel" but as neither of the parties pleaded an estoppel,

121 such an issue is not before the court. General1y~ the r~les for

13 interpreting contracts apply as well to judgmen~s. It i5

14 I elementa1:""'J, ho~'lever" that the doctrine of interpretation by

151 refercnce to the actions of the parties cannot apply to a judgment.

16 T11G intent of part1es to a contract may often be determined by

17 their perfoI"'mance under 1"~ sub3equently, but the intention of 'the

18 parties has nothing t~hatever to do \'11 "Gh the judgment of a. court.

19 The court makes the judgment, and it is its'intention alone that

20 is to be deterP1ned in the process of interpreting the judgment.

21 ~fie court. s intention can11ot be gleaned frOl:) the a~t10ns or the

22 parties. Wc can use many of the l"'ules f01" interpreting contracts

23 in interpreting ~ judg."I!1ent# but not this one" for \'Je are not

24 concerned ~dth the intention of the parties~ but solely with the

25 1nten~clon of the court.

26

271 IV. ~rg~men~

28 Before ta.lcing up the interpretation of the decree in the

29 instant case~ it is necess~~ to explore to some extent

30 covered by the prior deCl~eeG mentioned above.
'.

31 befol~e the cour~ when it made its judg~ent hercin~ and !Eey serve

32 I as an uner~~~g,~!.Q~,.,~g-t:..t~intent19n

~ "
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2 1. The Gl"ansbury decree divided 600 inches of "'later

2 dr-:r:ches.
..,. , ,.

.3 The topic heading her~ states eS8ential~Y the b(lsic ruling'

4 in the Gransbury decree. That decree mentions the Randolph and

'. 5 Gauthier ditch" but this t'le have not listed above for the reason

6 i that the rights allocated to this ditch became vested in the pre-
i

7 r ~eceS30rs of the O\'mel"S of the Boole and Crooker d1 tches.

.8 The decl"ee dealt \'11 th 600 inches l':1easured under a four inch

91 pressure, which we ~41l1 here1ne,i'tcr ~efer to Q.E "little 1nches~!.

10 I It also had 't'o'lO othe,,;;- V'Z':r:'tine11t Pl"'ovJ.s1ons. In paragraphs Ninth

11 and Tenth the court declared that if at any J~im~a there ~las more
I ';c

12 I or less than 600 litJcle inches f'lovrlrJg in Digger Creek at the

13 lo'~ler p~m~2"st point of div,::;rsiol1, they Tilere to tal"c proportionatel" I'

14 more or less in thei~ respective di tche$ tr~n the court a~larded

15 thelYI.

16 In pal"~ra.ph .T\'lelfth the court specif-lcally pointed out

171 that it was only a\1e.l~ding water to cer'tain di tcbes and not

18 determining the \'late.l~ rights of the respect! va O\mer3 of those

19 ditches. &3 $..1'nong themselv,i!':s. ~~ matter will have S1gn~~~ce.nce

j 20 as hereinafter pointed out.'

21 2. Wells vs.. Pr'j. tchard determined that the redecessor$
.a .1e ':1.9, ",ers

22 ff1)' g[;er
'23 '

24 It should be noted that predecessors of coi:';::lainants and

25 respO11dent t;lere the .~~_~~A~~,.r;,~, in 1vell.5.vs. c.~i tch.ar~. In the

26 decre~ entered in that caSe the court said t!That said plaintif'fs

27 are ent1 tled to all of "che '-'latera of sa~d Digger Creekfl for

28 irrigation and other useful purposes~ Ifexcept as hereinafter

.: 29 adjudged and decreed to the defendants. II Immediately pl"eccding

30 that lan[:,"Uage in the deCl"'ee the cour"C l1ad said that II Plaintiffs
'.

31 and their predecessors in interest have taken and ,diverted and

32 appropriated from said Creel" all of the \'1aters t-~eof at the heads
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'1 of' their said 'ditches" during the dry Season and .during the seas.on

.2 of low.wa'cer in said Creel-c~ 11

18 3 -The court then t'1ent on to award the defendants certain .

4 I waters of the Creel-c" as follot'1s:

..51 (a) H. F. Mounts, tJhose point of diversion was above

) 6 I respondent. s di tohes" waS a~1aroed ten inches. in the sutn."i1er DJ.1d '

7 'I twenty-five inches the rest of the year. 'l"flJl1s aT/lard is unir:1porta.'1

81 to the present litigation.

*' 9 II (b) L. A. Eergin \lIas 8t.l1arded 20 and 50 'fbig" inches

10 'I respec.i;ively tor the ~Jorth and Boutl"1 Be!.~in ditches~ \'l1th the

11 rig;r1t to increase the 11orth :BGl'7j:.n ditch to as much as 40 inches;

12 provided he proportionately dscreased the dii;.er2bn through the

13 South Bergin ditch. 'I'his t'later was only to be t3ed upon the 1a:nd

14 of Bergin lyit'.g respectively north a-nd south of Digger Creek.

.
.r 15 ,( c) 125 !'big 11 inchss \'laS allot1ed to thc: big Pri tchar-d

.;, ~6 , ditch for use solely on the Pr1 tchard l.al'ld on the north of Digger

17 Creek.

18 .(d) 18 "big fl inches :t'las a\>Jarded. to the Little Pro! tchard

19 ditch for use solely o? i:-he Pritcharo land south of D,1gger Creelc.

20 3. Harr1S0~_S. Kale~_~~~1cated the l~i~htg of

"ofneHaVl";:"SC11dr-tcri -co \'Ja~rs.frO1n~~erLCreek.21 /J 22 In t1l1s decree the court determined tl1at the Harrison ditch

23 was entitled to 40 '11ittleU inches of ~3ater from July 1 to

24 October 1 of each year; and troreafter 70 "little'f inches from
."'; f,
:".. 25 October 1 until ti"le fo.11o\'l1ng July 1. Tlle ~ourt further decided

.' J.
.'i; 26 .that thc otmers of Harrison ditch "are ent1..tled to have enough.
;~.':\ '

::.'~:; 27 ttat~r flow do~m the main channel of said ~~er Creek to the head
,
c':'

,":.. 28 of (I-I.al'\rison) d1 tch to enab2e (them) to talce and divert from said

e 29 Digger Creel-:'1 the anlount of the 'v'later pr.'ev-:Lously set forth~

30 The parties to this proceeding who. are the successors in

31 in./ceres"c to the rights in Harrison ditch eX'$ _~nna C. Hennes~y,

3211 Ronald L~ and Sue R. Rogel"" and Lloyd and Suselle Taylor.
I'
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1 That decree WaB interpreted in He!'r;tcl~ VS. For'.'lard
'. ~'

2 (paragraph 13) to mean that 'thG rights of the Harrison ditch

e -3 r tJere ~~1mary to the rights of crooker di tCl'l,. even though the

4 1
\!latter ~'1a3 upstream from Harris9n ditch.

'. 5 I 4. I-Ierrlck VS~ FOrtlin'd inc.orporated J,he terms of

'6 ;""'-

7 In arriving at its decision in £Ie~riclcvs.,F,?~J~~d.f the
I

8 I court t-'laS faced with the three prior decrees" long SU1ce final.

,;91 The court undoubtedly took the positio11 that it couldf\.ot diminish

:10 tl"lose adjudicated i':tght,s, nOr' i.nCl-'ea,s:s :-;11';::111 aD ,- -:ainst anyone

11 else "lhose rif;11ts 118.(1 '1);:;:~jl1 acj.udicated ~ In are~~ :'A'lere there had

12 I been no ajudicatio:I:;;" it did clarify Ol~ deterffJi110 j."igi1ts.

13 T'.hus" it t:,olc "Ghe Grwsbury decree insofal'" as it applied to

14 I the parties bei'ol"e the court; and incorporated it into its

I15 i judgment ~ \""i th the f'ollo\,jing addi tions ~

16 (a) It deteroined the respective interests of the o'.'mers ,

11.7 of each lower ditch, \1here the Gransbury dac~c had not; and

18 (b) It l'ixed the point of measurem~~t or the ~Jaters of

19, I D~gger' Creel~ abov.e the lO~ler o\'mers' points of diversion for the

20 pu:l;-pose of determining \'Jhether thel"e tJere more or less than 600 11

.21 inches ~.vailab1e for use by the lo;'ler o\..'ners~ (paragraph 11)

22 The court then did the same thing with respect to ~'!c_l1s.y,g~.

23 Pr! J~£~a~ga althougtl mcl{ing no adjudication ~Jith respect to the

24 de fendant ~!ounts in that case t'1ho t1as not a party to l!~££i,c!~.!~.

25 For~'l.ard. It should also be noted that at this time respondentts
-.

26 predecessors were then the o~mers of the Bergin ditches, and the

27 rights thereto were decreed in the Salne fashiol1 as in the case of

28
-~~ls ~s. ,~!tc~ard. .

29 Finally $ the terniS of Harrison VB. Kaler ~lere incorporated
~

30' into the decree" t'Jith the clarification hereinabove mentioned.
'.31' -,

(paragraph 13).
32 " The net result of the foregoing \'las that up to that point
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1 respondent I s predecessors ~'lere the only on,e8 whose rights

2 'vlaters .of Digger Creek had not bean adjudicated; excep

'8 :5 ! to the Bergin ditches~ ~~9~;...\tl~.re ~h_~ :~~f~ pnes whose

4 i be 11m1 ted in any fashion.. and this is what th-o court then

.51 proceeded to do.

6 5. [erri cl-c VS. F?r\1a!'d l1rni t~tJ1er1ghts 0 f re:;;,-pondeni"iJ
1JrcaGccssor'$:1.r! e \'Ja" 61"1.:; of"-D~er-Cl."eel~. ' ,~-

71 .

8 1 In paragraph 16 the court made the following allocations

9 I' of' the \'laters of D1gg~r Creel-c to respondel1t',S predecesso!'s.

10'1 (a) 350 little inches for operD.t1.on of a saw m

\ 11..l...?le~p.snGe of sat'~dustDonds" but. ".~'li~hOU~ any rig..~t ,of c
it 12 J of a:;r;;y thereof. ':. -

13 (b) 20 little inches to th'e t'Iilson ditch.

14 -(c) 175 little inches to Can'Jpbel1 di "cch.

15 (d) 1001~ttlc inches to Lcr.res :filill ditch.

16 pz..1or to the rna1'"..ing of the HS1'J:'aick decree there had been

17 no li:m1.'cation 1'Jha'(isoe:-"e~ by MY judgment. or the rights of

18 respOndel'lt' a predeC(~BSOrS in the above d1 vel"sions.. ~se

19 _o?lY .oni~fj i~ any w~y l_~r\1+,~;; because the

20 OW1:1er-S of all of the other diversions who t..'ere partieS to the

21 -action h.eld adjudicated rights under the. tl"..ree prior d

2 ?11e court did go on and in paragraph 17 alleviate this

23 limitation by making disposition of' "surplus 'itlatersl! of D+gger

2 Creol<.: to both c6t!1plainants and respondents.. Before di

25 tl'1.:1.z phase of the decree" it is well to' consider. the rai1t~re of

26 the CO,"1rt to perrJit- all parties to participate in the distribution

27 of surplus waters c:4'1d tile reason. therefor~ Th1~ has a distinct

2 effect upon the overwoall. interpretation or the decree
.-after noted. .'

..
3 6. !b!t..EL~!g.tn.._~~~h.es and Pritch~rd ditches

\ 31 articipate in th'a~::'rls'UrDfUS~tel"S of' D
I

,

.32 The court ~n Hel"ric}: va. Fort'lard e:;-::pressly eliminated. the
-,
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1 Bergin and Pritchard d.1 tches from fu'"1Y participation in the

2 I t'surplus t'laters rr of Digger Creek" as that term ;is d'afined in the

3 decree. ~"le reason: i'or~ this seems: clear from a. reading qi' the

.41 case of }~lls VS. ,p-eltC!l"~~:~~' In that JU~1ent; t'Jhen at'lard.1r~
, '.5 , t'later to the Bergin and P'!'itchard ditches; the coUrt specifically

"61 ~tates, t'dth respect to each ditch~ that it is entitled to the

7 I designated number of miner's inches, rrand no rnorell. In the ligl'lt

81 of this-language used in the prior deore0~ the court could not
I, 1 "

d h9 ncrease the rights of the Bel"~~i11 an,j Pritchard itc. es. Because

10 the~ could not be enlarged, 1 t does no"c rr: :~Oi'1 that the rights,

11 of the Bergin and Pri tcharc1 ditches coultj :10"::; ';:; other\:1fis~

12 Ii e.f"fected under' appro:pria"c;e circumstances.
I -

13 '"{. The pal"t1es to 'the He~.l"ic1c vs Fo~C'l'Jard decree were
'£c'i)=ntgj,i1coinmon :l. 01'-:

-""" .,14 -,su' 0 .cert8.J.n ana ~;?;:)C l' C benef:!.

15 It is cot'1pla111fu'1tsf contention that the rif.;r.:tf3 of

:,: 161 resp~ndent to the w,aters 'of Digger Creek fluctuat~d with the ria

, 17 and fall of too tlOitl of thc stream~ a. ccntcn"cion based upon the

18 decree in the instant ca8e~ An examination of that de'Cree in the
"

19 light of the background above set forth, T.vill shQw that this is so
.

20 The provisions of paragraphs 17 and 18 of the decree are

21 important. In paragraph 17 the cour't determined that the waters

22 o'!' Digger Creek over and above the amount sufficient to supply

23 the rights adjudicated in -the Grans~u~~ decree" Wel1s~:~.!
-

24 Harrison va. l"::aler' anti "che mnounts at'iarded to the Upper For
-

25 ditches (other than the Bergin ditches) in the il"jsta.T'Jt cas~

26 It sur plus ~la:ters If. T"ne COU1"t thep 01 viclcd thoZ"e waters in fI ' ,

27 j ra:stdon as to 8i ve complainants t\'lo';'thirdJ3 thereof and re3] -

281 one-third.. to be diver.tea. in certain' of it$ ditches other'
i /

.29,1 Ber~in ditches. j

30 In paragraph 18 t~e court required that "che parties : ~

31 proceedings install al1d rnaintaih \';eirs t:fo:::~ -;;h:J rneasuremen ('I

32!1 amounts of wate~ alloted to the1IJII. The COU:L"'G further required
j' 'PUGH 80 WEBSTER '
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that there should be onet'leir in the cree.1~ and one ...Je1r in each

2 ditch.

3 I Respondent t~ill undoubtedly argue that because th1~ part of
:8 I ,

4 I the decree deals only t'1ith "surplus t1aters'l and no specific

'. 5 I
I provis1011 is m~de in the event there is insufficient \ilater to

6 supply the basJ.c rights of all the ditchez" respondent m~ not

'? I be required at any t1r,1e to reduce lots diversions below the maximum

81 amounts allocated to it by the decree. Tris is a fallacious and

91 superficial analYSi30~ tl~e ,decree. oj" "

10 I Had the cour"~ ,ir!"G'.;';:lued such a re.suJ..-::::~ its decree would have

11 I been cotlsiderably shortencd~ It would not ha"Je been necesSary f

i2 I ti1e court to incorporate the terms of the Gransburs ~
, ,? Wells vs.

I',. ",.

13 I "~j. t~c~ard# and R~rEi~2~yS.~I~~~~ decrees. It t'lould on ly have

14 I beer) necessary to f'i~: the amounts of water perm! tted to be

15 di verted by "che Upper FOr~la.l"d ditches and then provide that those

16 ditches would be entitled to take one-thil"d of the waters of

17 Digger Creek over and above a specified' flot1. But this is no'"c;

18" t~hat' the court did "(or ir~tended ,to do.

19 v,~at the court obviously irltended !1az to adopt a plan of

20 I wat,er distribution for all of the d.1Verter.:~ fromD1gger, Creek. ';

21 ...Such :a pla:."1 could not operate on the basis that the Upper ~or'i,\fard
."

22 ditches and the PIli tchard ditches: could talr.e their full adjudi-
"

-23 cated r1gl1ts, \'1hile the complaina.nts,,~~I1e lo Jer o~\;"'l1erS# in c1~.'f

24 , yero.'"s; t'Jould be releg,ated "co wh~t, if a..'1y," 1IIater t'1as lor"!; ov.cr.

.25 'l~e plan could only operate if> ,~Jithin' "che l1t1:1ts ,of the prior

',26 decrees,J the._~~~~ts of all diverters fluctuated ttIith the \'Jaters

~7 of the stream. This is.. unquestinnably" the reason why the court

., 28/ incorporated the terms of all the prior decrees in t110 one judgrnen .
e 29 It is to be noted that the Bergin di "cches and the Pritchard

-30 di tc11es \'lere not, permitted to part,icipate i1'1 the It surplus \-laters:l.
"

31 .The reason for this .is liket'lise' clear. {.s IJointed out abovej

32 in l'lel:1:3 VB,. Pr1"~cha.rc1, thos'e ditches \,;':;:!:-'e alloca tc;j a certain
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1 amount of" t'Jater "and no morel'. The court accepted this as an

.2,1 adjudication that SUCh. ditches t'lere not ent1 tled to any more th~.,

3,1 the adjudicated rights. On the other hand" this does not mean
-, .-.' , .., ", 4 that tho rig11ts of' the Beyogin 8.J."'3d P".!'1tchal"'d 'ditches,~~q~l~ .,po~ .

'. 5\ fluctuata dot-.'nt1ard, should there be a shortage of ..;1~~ in the
6Icr~elt~"'" .

I

7 i Illustrative of "(;[:.13 is the coux-t's decree '1hich requires

8 i each ditch to.t~ainta1n l10'C only a ~Jeir 111 the ditcl1 but a \~ei~

9 in the creek for the measuremen'G of \1ate3~. Insofar as it concerns

10 those ditches which vlcre entitled to tlsurplu.s ilat,~rs". it miGht

11 I be argued that the weir in the creelt t'Jas for ~'1e p'.1.rpose of

12 1 detez'illining ~-Jhen the resp,~cti -.,e ditches t1ere enti tlcd to If surl:)lus
I '

13 'I t...aters It. Hovlever, as to ditches not entitled to II surplus 't'Ja~ers II,;

14! asstlrning respondentts conten~G1on to be correct, the~e t'Jould oe

Ii" .15 no purpose in measuring the water in tho creek. All the ditch

16 ot'mer : t1ould be concerned wi th t~ould be the actual flot,! in his
;;,~;;j 17 d.1tch a.s cc~upared fjlith his adjudicated right. The fallacy of:

, , "
18 respO11dcnt' 5 conten.lCiOYl b0cone 6 apparen'c, t1ncl1 it is considered

19 that 611ch di tcl-:: Ol,mex' h:::..d to r,1aln'1:;ain a ,"::_:" :!.n the creelc for the

20 measurement of the fl01'! in the creel~. SUC{~._" .:1r Gould o~ly be
.,

21 used for t}~e purp(J:} e bf determining t'Jhen thorc ,:~S a shortage of

22 \'later and the flot'l in the creelc \1ai;J inadequate 'CO st1pply all of

~ 23 the a.djud:tcat}~d rights. In such case" all of tl'".e ditch Ot'1l1ers

2 are required to pl"oportionately- reduce t11eir di ve~3ion to absorb

25 thei11 proportionate share. of the shortagel al'Jd to allow a suffici 't

,26, amount to floill d~t1nstream to enable the do~mgtre~~ Ot\~er's to

27 ~ pD.rt1cipaJce to the same relative extnnt.

28 ,Any'other 111terpretation of the decree in this case ignores

29 the basic tenets of 1ntel"'pre.t..:;e.tion. The deCl"'ec l':'JUst be ta1<el~ as
,

30 h .'I T1~.t h I,a \1hole and each part reconc1l~d wit the O'CI1Cl"'. .I. J..L.S t1e .ave
, ,

31 ,attempted to do by shotf::!.11g1 progressively" the .;::"::::-rri1S of' the prior

32 decrees as inCOI'pOl"ated 1.n' the deCl"ce e
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1 any additions thereto, and the additional. limitatio11S the deCl"'ee
, , ,

2 'place,d upon respondent,; and also the additionalprov1sions

, 3' 31Jplicable o~"er-all to all of the parties. .l1.bsul"d results ..1ould

-4} be reached t1ere '.'Ie to attempt to interpl"'et a portion -ofCthe; decrce

'051 without conSidering its affect upon 'other parts of' th~ decree.

6 I \',10 feel that it i$ ~ot neces.sary to belabor the point

7 I further. It seems olear that the court did not go to all the
I

;8, I ~ro~ble 1"c did in preparing a lengthy decree merely for the pu~-

9, I pose oi~ saying that tl1G :l~espondent and the ~1 tchards could divert
10 I 5' 6~ " l i..~t le;f inc'" ° ,,: Jo'1';""""";1 th eir di +c"""~~ ( il1 d~""'endent o~ ~""'Y ..

, I.. 4:; !J ...;~:.;s v..,~ \j~..;.)-, V ..I,""¥ J;.I ,J.~'

11 I!, apppopriat1on thrOU[;11 tfJ.o p,ons"cock)" before COr11)laina..."1ts \'1ere

12 cn.ti tled to receive a dl~Ol) of watel~ out of' Diggel~ C~eek. On the

13 COlltX'a-~; it seems obv'lcus trlat the cour'G established an over-all

'14 pla:n elabracing all di Vcl~ter8 from the creel{, \11 th e~Q:h of the
~ ' , .,.

16 resDecliive rif!;hts fluctuating up or ~~'J'n", depending upon Cl1.a11g6S

I ..'
1: 16 in I."lo~,' of t11e '-'-later's of the cree c~

~:..' 17 8. ~espol1.c1,<'mt is.~~~~.1.1t ,._ofr..£9_n~~~1)~.f9~
;' I V.~f~::;;=~~1i""'":o ':'I -"' 0"" O~' 1:tl e o c...,o~ cN ~UJ.tl!JJ.U..j V.I. v.- '"".. 1;;:1;;; Q 9; 18 ",..."",

;-

19 ~ne e".1dence shot'1ed that respondent, during the summ er of'
-- "..

2P '1900; divel"'tcd more t'iater th~'1 that to tlhioh it was entitled under,

21 the decree in this case.. Di61"'eg;al-'ding for a mOr:2cnt complainaJ."1ts'

22 interpr'etation that resl;ondcnt h~.d fJCrely a .fluctuating rig.."t1t in

23 the \'laters 0 f "tl'1e cl~cel:. it clearly appears that l"espondent took

24 !!lOl"iS vlatev at times than even 1 ts interprc"~atioi1 of the decree

26 entitled it to. It presen"ced no measurement of its use during

~6 ..the per1od- in question" b'ut relied solely upon hy:po"chet1cal
,

27 esti111ates or its expert'. As a. mat"cer of fact; it could present no

28 me8.8uren1enta, f'or the l"eason that it ~~d no n~ethod of measuring

..29 'the 11a~er it tool~ during f:10st of the sutJruer of' 1960. In this

30 _r
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,. '1 adlnits that at present the rneasur'ing dcvices it har;: installed qn

I". ,.
.2 ~ts '~ve~ IiIili Ditcp can be so adjusted that its di""version throug..'I'j,

, 31 that' d1 tch can far Q.."lCceed its adjudicated rigl'ltc. To \'!hat ~x';:;ent

-4 I tllis represents good faith 'on behalf of: respondent ca!l' 'only be
, .

.,". 5 cleterrJined by i.ts past pel..rorroance.

6 I It \1ould seem that; regardless or any diversion of '.'Iater,

:; ':,::.., ,7 11 r'ospondent ha$ violated the dect'ee by its total disregar'd of the

8 II l11$,t."1date of the decr~e that it 1nctall 8.ppropl"iate measul"1ng
, I,

9" dev-lces. Respondent hag been appropriating ~'Jater Ilby guess If and

10 I!by gosh I'" tal-cing t'1l1a"l; it pleased :t ts s'toc!d1o1ders a..1'ld b.f'ricers

I ' 11 I to take" in total di5re[~ard of the rigr.ts of others and 1 tG

,12 i obligations under th$ dec.l~ee~ ft~ adjudication of 5.ts contempt is

13' the only metl'J.od by which .it CM be made to realize the ext:ent

14 roJd naoGure of its oblige.tions..

'15 "

,

1~ / Respectfully submitted#

17 /

18 ('Jld..1,tC~'~ ;,; "" !;C2t:t:7:~

19 Attorney for Co~plainant Imna C8
Hennessy20 -

2, I

~:'~;~~1:t !~~ Z:;:::;--:;';:)';,~,?~
2 -.""'"T:;';;~~;nc-~';" l'~""~',;:;:";'::::J:1.(u... c. ~ ";:...,0...",:..'

: '2 Attorneys !'or all other Complainants

2

25

26 '
"

27
\.

.28

.' 29"
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~ ..,. (P~(' OF SERVICE BY MAIL-I013a, 2015.5 C. C. " ., '. .

, STATE OF CALIFORNIA ~
COUNTY OF TehaIr~ ~ 55. ~

8 ..1 am a ,iJizen of Jhe United SJaler and a reridenJ of Jhe &;1InJy aforeraid,. I am over Jhe age of 'eighteen yearr and _oJ
.: bfJrinerr .

a parlyto the within above ,nJiJlea "lion; my renaen", adarell il:
'.

..1'56 Rio Stl"'OC"C" Red Bluff', Ca11f~l"nia

On ~!ov~mber 2" 19-61, Ilerved Jhe within ror~'1"r'i ..,,11~!)1')1'~ I ng

Memora.ndum

-,... respondeti';CG.on Jh« defendants and/ ~.t:;; in raid mion, b, pla&ing ~ JffJe &o}1y Jhereof e1J&/ored in ~ re4led en",/op,

'fvith post.'lgg Jh~eon fli//Y prepaid, in Jh,' United Slater post. offi&e mail box at l-.ed l::;~i.:4.l"~", .C;;i,lifornia
addresred as fo//{)1Qr: ' .

KrO:11c}<, !-1o~:,lcovi 'cz [(; Vanderlaan
I At' _.'-.c' 1'~Y" .,.. '" ')'.' \

",f.),;.. I; Q '-'- '" .lJ~.,
t"\':)(: J ~ t T"'~O'. Dui "-~!i-";;;,;.'.! '..", v .1.1.1.""'0
.:;,.., .'{',,"'c n""o 11' ""'~li ":'a -y,"" ia"".,-",, ,:: I. .t"..,.;;I.. oJ. E':-~cuted on NQvember 2" 1951..

at Red.Bluff, Calil"ol';:~la.. I &erJih (or d8&/arQ), tinder pella/I] of perillt'],. Jhat Jb,
fOf8going is trlie and &Ofre&J.

"'r '" :. ~r,l.'"",:
Dal .,-",.\:.),,;. ;.;~, ,.;..je , (Signallife) .

proof of rerVi&6 by mai/ forms, being rign8d IIndef pena/J, of peri"f', do 130J f8fjfJire RoJarizaJioR.

ATTORN~Y8 PRINTING 8UPPI.Y co.
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1 L~ONICK, NOSKOVITl & VANDERL..W-:I
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926 J S~reet Building
Sacramento 14, California

1If Z Telephone: HIcl~ory 4-8920

'4 Attorneys for Respondent

""5 e

6

-7 ....' (
"'-

8 SUPERIOR COURT OF Tf-IE STf...TE OF CALIFOR!.'1IA

9 COUN'T'l1 OF "":i~"" A"'"
..L J. J.i:.;;)"{~J:"~o

10 ~--oOo---
, 11 RED N. I-ffiRRICI{, et aI, )

oj

12 Plaintiffs,.)z ~<
j 13 VS.

~ ~
14 T. FORI'lARD, et al , ~ '" 0

z ~D: J

~~zo
~jg~g 15 Defendants
~,<DJU~ )
~(IJ"';'f ~ N 4570»-::1-> 16 o.
~ ~ ~ ~ ~ BUD RAY ALEXAl'mER, et al
(/)g.,~~ 17 )
OI:CD~X C 1 ',. )""o(N< om!:> aJ.nani-S,, OlD: ~

.-i ~ 1 )
~ (IJ vs. )
5 1 )
~ FORWARD BROS. PROPERTIES; a )

2 corporation~ )
)

2 '--- oR:sp~nde:~. ,

2

2 RESPO~roENT'S ANS1iiERING :MEr10RANDm1

2 INTRODUCTION
,-

2 rais proceeding was instituted by complainants, o~mcrs

2 of do'WIlstream "later rights on Digger Creek, to have respondent

2 Forward Brothers Properties, the m1ner of upstream water rights,

28 held guilty of contempt for alleged violations of the February 24,

e 29 1927, judgment in this case (hereinafter called "the 1927 decree").

30 This memorandum is in anS\;ver to Complainants' Openir~
, .

31 Memorandum received No~lember 3,1961, and is bcing submitted as

32 provided in the Clerl<' s l~otice of Completion of Reporter's
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nscript) dated October 20,1961.

SlT!,tr;.~~~¥
.,

.~ A person cannot be, held suil t}~ of contc~~t for violating

an injUIlction unless tr:.e a:;:.t$ co'1.1stitutir..g "he alleged conte1~t
,

~re clearly and specifically p~'orLibited by the te~~ of th'2

6 injunction. Irrespective of wheth~r throu.gi.1 int~rpratatiol1 the

-7 '1
927 d ' i ~ b" J. ecree m gnt e cal~i.st'J.'"Ued cto prohibit rcspo!ldent from

8 diverting its full decreed rigllt3 in times of vvcil:;;er sllortage, the

'9 d " . 1 , 1 .1::i 1 .b . i ~
ec'ree nO"'i!heX"e contaJ.DS u 'C ear a~:i.CI, spec' J. C pro 1:1. J.t' on to tllat

10 ff '" A ,. , d co- t .. h 1 r ..,. t: f ~ -e ec:... ccoraJ..rl.[il.)1', :;-:i:;spon e.n~ C8Ii.if10' De c d. g-i.ll.J. Y 0 con..emfJt

for failing to proportione.tely reduce its diversio!i.s in the summer

~ of 1960 in ordcr 'to $il£~r~ the a-~',~ilable supply with complainaiits*
<
~ ~ " The 1921 decree, ho\v;~ver, !~ans tvr!3t it S:LYS and does no

c z

~ ~ ~ ~ rc'fiuire r(~spondent to :I'(i;jcluce its decreed di~";crsio11S correlatively
>.j.J:i° 15-01

cijf-~<01.No(: 
~ ~ \,,"itl1. conTpls.inants ,;,:;hen there is a water shortage.. T11at b~iDg so,

I-Ul",oq
16»"'-..

~ ~ ~ ~ ~ the violations of the decree alleged 'by coIL1plairi.C).nts are by their
Ino.,ti~ 170 ~ CD ~ ; dmi ' fl" i 1 .t If E h 11 d .~ 0( ~ ~ own a ss~on reLat '~c y m~nor 0 ven ~S to t ose ~ ege rn~n~r

.u~ 0( .
u U) io j .' 1 .,.. f ' 1 -, t . h . b d .c Z V' J..al:::LQr1S ~ comp, aj.n~n-cs a8.ve .9.:1. ea 0 sustU:i.U t J.eir ur en OJ..

0

~ ~ proving beypnd a reasonable doubt ,tha-t respondent 't-J8S guilty in

the s~r of .1960 of diverting more ~'j3t'er than d0creed to it.
2 '

to tJ:le malntel1anCe of the ~"8ter me3suriv.g wcirs, '\'Jliich 't'Jere o~i£::~
2 inally installed by :!:espondent under the dir,e..ction of the engineer

2
~ppointed by the COltrt p'ursus.nt to the 1921 decre,~ and were late]."'

2 '

destroyed by flood and deterioration, u"I)on res p ondent first rc.2 r

ceiving complaints concerning their absence, in. the St"lJm".£:.r of
2

, 1960, the ~,j'eirs v7ere promptly reconstructed.

27
AnGTn,.v""1-.'"T'

1:'1\.:.;' l."~~ J,-. ~r 28 , ~ I RESpa~1DENT CAl~{OT BE HELD GUILTY OF

..29 .COL~T~i?T FOR DIVER'rr1:IG r-"La.;S W~1ICH

IT IS E!~"TITLED TO DIVERT BY TliE Ph~n~
3 WOP..DS OF TflE 1927 DECRE
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\

diversions from'Digger Creek to f1ov]s lower than the diversion

rights which the decree awards to it. They concede that ~Jhi1e the

decree expressly provides for proportionate reduction in diversions

'8 by compla!nan.ts in times of short supply, there is no similar pro-

..
vision governing c~§_sp~~d_~~_~:! diversions (To p. 11, lines 4-22).

The bulk of their opening men1orandum (pp. 5-13) is devoted to tryir

to persuade., the Court, however) that this difference in language

means nothing, and that respondent should be punislled for contempt

because it failed to co::!':ply \l7it:l ;:;.n obscure ,interpretation of the

ree that tool~ comp1airlants eight pages of closely reasoned

-ument to explain. .
Complainants have frankly stated that I.what interpret

z
~ .is going to be placed upon the 1927 decree U1 that regardl' (T. p.
.J
~'
~ ~ es 24-25 ) is lithe ver y basic issue and actually the fundamentalz ~ 0: .'-zo<>-1&.
~~g~~ 15 reason for this proceedingSI (To p. 14, lines 4-5). TL1ey concede

<IQU~

~~E!: 16 that if their interpretation of the decree is wrong, respondent's
0 111«0«Z!nt-°

@g"'~~ 17 alleged violations flare relatively minorl! (T. p. 16, line ii-).
01-1D~
~<N< ,~ ~ ~ 18 b

y their o\vn admission, complainants are seel~ing through the devic
u UI

~ 19 of a contempt proceedir~ to establish an irtterpretation of tl1e
~
~

20 1927 decree 'i/hich is more to their liking than its plain ~]ords.

2 It is clear that even if complainants' interpretation

2 '1ere correct, this contempt proceeding must fail, L\S tpe Califor-

23 nia Supreme Court has said:

24 rlTo hold apcrson guilty of contempt for violating
an injunction, the acts constituting the contempt must

25 be .~~~~~~!¥ !!::E!:1. !::'p~ecifica.l!y rohibited by the terms of
the J.nJunctJ.on.-rC-ii:s-es---ci:te "£(10 1:I'::;':"l.:Y bound by an, 26 injunction must be able to ae.tarc:t:!:~:e from its terms ~'7hat

he may and may not do; he C';:;':':~11Ct ;;c held guilty' o~ con-
27 tempt for violating an inju!l(:tio:';l that is uncerta:l.n or

ambiguous (Ibid.), just as he rnaynot be held guilty of
., 28 violating a criminal statute that fails to give him

~ adequate notice of the prohibitedactstr. (Brunton v.
.29 .2,;::l?;e~!~r£9.~:£.;t 20 Ca1. 2d 202,205 (1942) ,emphasis

aC1ceC1; see alSo Weber v. Suoerior Court, 2~ Cal. 2d 144,

30 Iii-;.; (194.5); Hote:nilgcv. ~~~:il~~c6~~ 19.i Cal. 501,

506 (1923); 1'iat-tosv. 'SuperJ.orcour~, 30 Ca1. App. 2d
31 641, (,49 (1939) ,nearfngderiie-d.l~~

32, Nowh~re in the. 1927 decree is there D. (~lear and specific
!:

" , -3 -

.

, .,
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"
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,-

prohibition against 'the diversion by respon~ent during times of

ater shortag~ of the f1ovls decreed to ito If such a prohibition

e is in the decree, it is ther~ only after tortured construction of

~he language and cannot furnish the basis for a judgment of conte

II TIm 1927 DECREE DOES NOT REQUIP~ RESPO!{DENT
TO REDUCE ITS DIVERSIONS IN TIMES OF toJATER
SHORTAGE Il~ ORDER 'I'O SI-IAP£ T'dE AVAILABLE

SUPPLY t'lITH COMPLAll,TANTS

Respondent cannot agree that even by interpretation

-e is a prohibition ,in 1:he 1927 decree against respondent

diverting during periods of water shortage the flows set forth

as its entitleruent ul1der the decree. A careful analysis of the

z 1927 decree and the thre~ e,~r1ier judgments which \]cre incorporate
<
:) it s1'1oWS that complainants' interpretation is permeated with
~ -
w ~
c zZ BO: r.
<~=e><°-0
~~~j~ 15 The first relevant judgment concerning water rights on

~(/):;;";'f
> ~ ~0-~ 16 er Creek was in the case of Gransbur~ et 8.1 v. Ed'tva.rds ~ et 8.1 t
0 Z ..0 ;;- J'-"";:;- ., ,-

(/)1-~o: Z ~ ,..
~~~~x 17 ma County Superior Court Noo 2213, hereinafter called 1fthe
~<~<~O:

~ -~ 118 Gransbury decree". 'rue official file of that case has been admit
z
g evidence in this proceeding as Complainants' Exhibit No.. 5 (T.
~

po 32t lines 17-24). That action ~las initiated by claimants of.

tvater rights to Digger Creek ,through the Crooker and Hurtt ditch

agairlst persons upstream who claimed rights to divert from Digger

Creek through ditches then Imo-.:.ffi as (1) the Bcole. and t1ilson ditch

(2) tl~e Forward ditch, (3)tpe Edwards ditch, (4) the Williams

ditch, (5) the Randolph and Gauthier ditch, and (6) the 11arsha11 ,

Edwards and Garrison Graham ditch. No diverters upstream from the

Forward ditch were sued.

e The decree, filed August 12, .1899, .;l\;varded SP~cified flo\v

in mU1er's inches under a four inch pressure to each dJ.tch, as \v

as an £lllovJarlc:::, to the ditch of,,\'lo Ho Graham, who ~'1as not a party

rs. First-Eighth)o 'ibe total of these £1011S waS 600 inches und-r

our inch pressure. The decree provided th-':::.t ..qhen the flcvl of
",

-4 -
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note 
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'lhile 
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to 
the 

use 
of 

the

21 
flow

 
of 

a 
stream

, 
rights 

are 
correlative 

only 
am

ong 
riparian

22 
proprietors 

(L\na1'l_eim
!:!~

io~
t'1a~

!:E
, 

C
.9;"e v ~

 F
~

l!~
r, 

150 
C

al. 
327, 

335

23 
(1907); 

C
als~

ad..etc. 
C

o. 
v. 

~
anLuisR

ey- 
etc. 

LC
.9;:, 78 

C
al. 

A
pp. 

2d

24 
900,911 

(1947», 
and 

not 
a~

ong 
ovroers 

of 
appropriative 

rights, 
as

25 
to 

~
vhom

 first 
in 

tim
e 

is 
first 

in 
right 

(-lo_e_~
g,--~

~
 

v. 
_P

~
cific 

G
~

s 
§

26 
E

lectric 
C

o., 
207 

C
al. 

8, 
26 

(1929); 
see 

also 
H

utchins) 
T

he 
C

alif..
--

27 
nia 

La\v 
of 

~
.Jater 

R
ights 

(1956)) 
p. 

132), 
or 

betw
een 

the 
ow

ner...of

28 
prescriptive 

right 
and 

those 
again~

t 
\V

hO
l~

 it 
has 

vested 
E

. 
C

lem

8 
29 

H
orst 

C
o. 

v. 
_!~

r!: 
M

inoC
q., 

174 
C

al. 
430, 

436-37 
(19l7);!~

 
v.

30 
3_~

e_ncer, 
21 

C
al. 

A
pp. 

2d 
325, 

3~
2 

(1937»).

31 
nlat 

all 
the 

parties 
to 

the 
G

ransbury 
decree 

neither

321 
clainled 

nor 
had 

riparian 
rights 

is 
dem

onstrated 
not 

only 
by 

the
II'!
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~

I.

pleadiiLgs 
of 

the 
partie~

 
(e.g. 

C
om

plaint 
~

n 
H

erricl<
 

v. 
F

or-w
§;;:2,

"7here 
only 

appropriative 
rights 

are 
alleged 

by 
ow

ners 
of 

the

~
 

~
 

C
rooker 

ditch), 
but 

also 
by 

the 
C

ourt's 
opinion 

in 
W

el_Is ~
 etal 

vo

04 
!.F

-i~
~

~
_h~

r~
det~

l, 
T

eh&
uB

. C
ounty 

S
uperior 

C
ourt 

N
o. 

3214. 
11'le

:-.-5 
official 

file 
of 

that 
case 

has 
been 

adm
itted 

in 
evidence 

in 
this

6 
proceeding 

as 
C

om
plainants' 

E
xhibit 

N
o.6 

(T
o 

p. 
33, 

lines 
4-,10).

7 
" 

T
hat 

opinion, 
filed 

!1ay 27,1913, 
m

ade 
it~

plain 
that 

the 
rights

8 
adjudicated 

in 
the 

G
ransbury 

decree 
w

ere 
appropriative 

and 
not

9 
riparian. 

F
or 

exa..-np1e, in 
discussing 

the 
rights 

of 
one 

of 
the

(

10 
defendants 

in 
that 

case, 
H

o N
. 

pritc_.ard, 
the 

C
ourt 

stated: 
"r

"'

11 
think 

it 
m

ilS
 t 

be 
conceded 

that 
_~

he defendant 
G

.~
 ;;"11,1 

appropriator

z 
12 

solely 
has 

not 
the 

right 
to 

tal'C
e any 

w
ater 

from
 

t:-le 
creek 

as
0(

j 
13 

against 
the 

plaintiffs 
{E

he 
successors 

of 
the

Parties 
to 

the
n: 

-
w

 
~

 
-

Cz
a ~ 

14 
G

ransbury 
decree7 

\vho had 
theretofore 

aD
D

ronriated 
all 

the 
~

i/aters
". z 0 

--,,~
 

;::-
0(>

-1L
>

<
D

-O
(ij ~ g ~

 ~
 15. 

of 
said 

creek 
that 

w
ere 

reaching 
their 

ditches'! 
(O

pinion 
in 

W
ells'

<
C

!lU
w

N
 

"-.or

~
~

~
~

~
 

16 
v. 

P
ritchard, 

p. 
7, 

em
phasis 

added). 
n1e 

opinion 
w

ellt 
on 

to
~

 
O

z"oo
~

n:C
III-~

~
g:~

i17 
old 

that, 
as 

'a riparian 
ow

ner, 
the 

defendant 
did, 

how
ever, 

have
~

<
~

<G
In:

~
- 

~
 

such 
a 

right 
as 

against 
the 

plaintiffs 
~

!.c!:-)~
 

T
his 

is, 
of

-zg 
course, 

consistent 
"lith 

a basic 
tenent 

of 
C

alifornia 
w

ater 
law

~
that 

a 
rip?ririn 

right 
is 

generally 
superior 

to 
an 

appropriative

right 
on 

the 
S

am
e stream

 
(T

g1~
~

eD
i~

t_~
 

v. 
Linds. 

athrnore

3 C
al. 

2d 
489,524-25 

(1935».

23 
P

resum
ably, 

appropriators 
having 

precisely 
the 

G
am

e

24 
of 

priority 
~

~
ould 

also 
share 

correlatively 
~

Jhen the 
available

25 
supply 

w
as 

less 
than 

their 
t9ta1 

rights. 
H

o~
lever, 

it 
seem

s 
clear

26 
from

 
the 

pleadings 
in 

the 
G

ransb~
~

~
 

case 
that 

the 
parties 

did 
not

all 
initially 

claim
 

precisely 
the 

sam
e date 

of 
priority.

~
 

T
he 

G
ransbury 

decree 
thus 

becom
es 

understandable 
'vhen

it 
is 

realized 
that 

it 
w

as 
a 

com
prom

ise 
agreed 

to 
by 

all 
the 

parti

as 
a 

w
ay 

of 
settling 

tl1eir 
disp~

te 
w

ithout 
rislcy 

and'.poss.ibly

3l1engthy 
and 

costly 
litigation. 

A
s 

a 
judgm

ent 
that 

has 
long 

been

32 
final 

it 
is, 

of 
course, 

obviously 
binding 

on 
all 

the 
parties 

to 
it

,.
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1 and their successors and none of them can now go behind it (Ed~O!!d~

~ v. G1~n~~Colusa !Er. p~st.~ 217 Cal. 436, 439 (1933); H~dso3 v..
8 .3 gk!~!.'~t_~_retcc.Co., 55 Gal. App. 709, 716 (1921»). Ho';1ever, as

C4 Was borne out in the later cases, it is equally clee.r that the

."~5 Gransbury dect"ee could not bind persons vlhose rights were not

e adjudicated. (~. _D..Flourgo~~_.- v. C~Ef!!!~n, 195 Cal. 107, 109-10

(1924). In fact, in each such la.ter case, rights which had not

8 been involved in the 2rans~u~ case vlere so defined and adjudicated
-"

9 as against holders of rizh'cs ~lhich had been involved in the Qr~!!s-

10 ~EX case that the Gransbu:l;.'Y rights were robordinated to them.

11 1'i1e ne...xt re.le"vant judgmerlt concernj.ng water rights on

12 Di gger Creek waS in the case of tJells v~ Pritch;;;.rd, already men-z ~ ~

~ 13 tioI\ed. That judgment was filed 1:-'lay 27, 1913. In that case the
~
w ~
~ u~ 14 plaintiffs were all the parties to the Gransbury decree or their
~~~e
>.(0-0
dS~~~~ 15 successors. 'I'l1ey sued to enjoin upstream diversions by Ro. N.
~ .( .'

>~ ~:!"; l6 Pritchard, Tll.omas J. Pritchard, and L. P... B.,ergen, ~l7hose rights had
0 z to 00 .

~~Ult-~
(/)o.,ZIJ 17 . ho~~~~ not been involved in the Gransbury decre~) on the cla~m t at
~.(~~
Q- ~ 18 plaintiffs owned the rights to the entire £10';1 of Digger Creek.
z
g 19 Bo. F. ~lounts was also sued but the dispute with hinl waS settled by
~

20 stipulation. Except as to the rights of the North and South Bergen

21 ditches, none, of the right.? of the upper Forward ditches involved

22 in the present contempt proceedir.g were in issue in l'!~ v.

23 P-ritchardo"
.

24 After the case ~las tried, the Court stated as follows

25 with respect to the plaintiff~i claim to the entire flow of Digger

26 Creek:

27 "It is evident that it is not true as against these
three defendants that the plaintiffs are entitled to take

8t 8 and use. all the waters of Digfjer ~re.el~, and rea~ly t~~
question for ~~e Court to dec~de ~s ho\~ much wa~er, ~f
any) each of said defendants is entitled to as ~_ga!ns~
the ~in~if~~ in this 9.ctiono If the de£:en-aants are
entinea-;as~g~~~~~ the plainti~fs) ~o tal~e any of the
waters of ~gger Cree~then, in-t1ie ~nterest of all
parties and for a proper dec~sion of the c~se.it becomes
necessary for the Court to f~ the ~lount ~n ~nches
which each of said defendants is en't;Ltled to talce from

-7 -
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the creek so that in the future there ~y.be no unc~rtainQ

~ 2E. confiiSi~"!2to~e~-==rr~ht"t~nath"a'E ~~!~~.:§~
De .!~~~uncei;;-s~tood-"-~~se~"CC~ arI:'r--cOpJ.n1.on 1.n

8.3 1rells v, Pritchard, p.' 5,'-cfuphasis a-crd"ed.)

Thereafter, the Court considered the contested claims of
k't;!' 4"", .the. three defendants.

'.'5
P.s to defendan'c n10mas J. Pt'itchard, the Court found

6
that tLls ditch was one of the very oldest on the creek, his notice

7
of appropriation having been filed in 1873 and water taken out soon

8
thereafter, prior to the ir~iti,~ticn of the plaintiffs I rights.

9
From the evidence the Court found further that tr.e a..mount he actual-

10
11 1y used and appropriated did no~ exceed 125 miner's, inches. On tha

.basis the Court stated: ",,':,s to this defendant , the decree will be
12

~ that l'le is entitled to tal~e from Di oQ"ger C:i:.'cc!c tl-:.rou~h his ditch< ' 13 -' '

ffi ~ one hundred and ~lenty-five ll1iner's inches of \v:3,'i.:e3..tf (Opinion, p. S).
~ o~ 14
~ ~ ~ g 0 Taus , the right decreed to Thomas J. Pritchard in \'7al1s v. Pritcharc~~g~~ 15 ~ -,-

mUm
I:':t;.;.r 16 waS an appropriative right, based upon the filing of a notice of
»-",~)oOw~o~z~l-° .. d 1 ,. i h f~ ~... ~ ~ 17 ap'propr1.a.t1.on ,an actua \,1.se or t'7ater pr or to t e 1.nJ.t1.atJ.on 0

ot:co~:I:

~<:~ 18 the plaintiffs' appropriations.
u~ II)
~ 19 ' As to defendant H. N. Pritchard, th,:;; Court stated:

0:~ 2 lIThe evidence ShO~7S he h~s ma~e entry upon 160 acres'

of government land through vlh1.ch D1.gger Creek runs.
2 ~t is therefore r~par~an to sa~d creelc.!; (Opinion, p. 6)

-, ,- , :.' ,,- --,- .': ,..\ ';,' , ':.

22 The plaintiffs' contention that this defendant's claim as a riparia

23 proprietor ~vas not sufficiently alleged, ...las rejected by the Court

~4 as follows:

25 fTAs against at'l appropriator tlho is taJ.~ing ~Jaters
from the creel" it is sufficient for the plaintiff to

26 allege his riparian o~mership and right to the vlaters,
~vithout allegir!g the amount.. .11 (Opinio1.'l) p. 7).

,~i ,~- ".,,: ,-, ""'a -; .-,." ""r:-jG' (-, ' ,~-,,:, P ="" ; "";.;, '-i...' !i 8 k,8' ;:;.e o;.\.~c:-.l."., -'--. ~ ~ 1:- ---,-" L -c.. ...I.~- ~ _v
~,"

29 the Gransbury uecree ~~ere appropriative.

30 Tne Court po~nted out that, while this defend~nt as an
'.

31 ap~ropriator could not divert watcr as against the plaintiffs) tvho

32 tvere prior ,~pp~opriQ.tors, If It is the lat'7 of ,this State that a

() .-0 -

'ffi
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1 riparian proprietor as such has a right to 1;1se the waters of a

2 streanl f:lo~vil1g tl1rOl18h his land for domestic ;!,nd stock purposes

'8 :z and a reasonable amount for irrigation" (Opinion, p. 7). Accord-

ingly, the Court conclllded "that this defendant ,'las ffe11titled to

'. take through his ditch and use on his land for household, domestic

6 and irrigation pur?oscs a stream not exceeding eighteen inches of

7 wa-teri! (Opinion, p. 9).

S Tl1e. right decreed to defendant H~ rJ. Pritchard was,

9 therefore, ~ riparian right vlhich, like Thomas J-4 Pritchard' s pri

10 appropriative right, waS superior to plaintiffs" [lppropriative

11 ri,,'hts.c .-;

Z 12 ..~s to defendant L. A. Ber:gen) the Court found that he h
<
~ 13 a~tua.lly irrigatad land ovmed by him upstream from plaintiffs by
w ~
~ ~~ 14 diversiol"l from Digger: Creek of 20 inches on the north side of the
<~-u.
>-tD_O
cij~~~S 15 creek and 50 inches on the south side of the creekt and that his
N <,
I-CIItj..;"~~~~g 16 claim of title by adverse user was avail.able to the extent of such
~ICCIII-~

~~:~~ 17 a~tual use (Op!niont ppo 10-11)0 Thus, the right adjudicated to
~<N<

mil:
.u

, Q -~ 18 this defendant "tvas apparerltly a prescriptive right, which was

z
~ 19 super_ior to plaintif:f3* dO"1:'ffistream appropriative rights against

20 "-lhich his uses were adverse (~~ v. §~~, 21 Cal. App. 2d 325,

21 332 (1937).

22 ~'1e ~lli v. .p~!~~1~ar.4 decree) filed J'..1ne 9, 1913,

23 provided that plaintiffs ~7ere entitled to all the "yater of Digger

24 Creek ce?<~e2,~ as decreed to defendants, and defendants' rights

were describe.d CO11sistently vrith the discussion in the Court's

opinion 0 Tlle1.'e is not one "'lord either in the opinion or the decree

27 that remotely suggests that in times of short supply, when plain-

.28 tiffs had less than 600 inches to divide among themselves under the

2 Gransbury decree, defendants had the obligation to reduce their

'Z
,'-! diversions below the.-,flows awarded to thel-n. To the contrarYt as
, "

-

31 disclosed by the foregoing analysis of its o?inion, the Court

32 cle~r1y a~'7arded the defendan'ts specific d~version rights "tvhich \Vere

-9 -



..

1 
riparian 

proprietor 
as 

such 
has 

a 
right 

to 
~

se 
the 

w
aters 

of 
a

2 
streanl 

f;l.o"tving 
through 

his 
land 

for 
4om

estic 
f'ind 

stock 
purposes

'8 
z 

and 
a 

reasonable 
am

ount 
for 

irrigation!! 
(O

pinion, 
p. 

7). 
A

ccord-

4 
ingly) 

the 
C

ourt 
concllided 

that 
this 

defendant 
,,1as f'entitled 

to

';t 
take 

throt1gh 
his 

ditch 
and 

use 
on 

his 
land 

for 
household, 

dom
estic

6 
and 

irrigation 
pur?oscs 

a 
stream

 
not 

exceeding 
eighteen 

inches 
of

7 
w

ate1..il 
(O

pinion, 
p. 

9).

T
l1e'right 

decreed 
to 

defendant 
H

. 
~

1. P
ritchard 

w
as,

therefore) 
~

 
riparian 

right 
T

llhich, 
like 

T
hom

as 
J-. 

P
ritchard's 

pri

10 
appropriative 

right) 
w

as 
superior 

to 
plaintiffs~

 
Q

P
propriative

11 
xights.

-,

z 
12 

..~
s to 

defendant 
L. 

A
. 

B
iargen) 

the 
C

ourt 
found 

that 
he 

had
<~

 
13 

a~
tually 

irrigated 
land 

ovm
ed 

by 
him

 
upstream

 
from

 
plaintiffs 

by
w

 
~

~
". ~

 ~
 

14 
diversiol"l 

from
 

D
igger 

C
reel-c of. 

20 
inches 

on 
the. 

north 
side 

of 
t11e

<
>

-110
>

<
0-0,

~
~

~
~

~
 

15 
creek 

and 
50 

inches 
on 

the. 
south 

side 
of 

the 
c;:eck) 

and 
that 

his
N

o('
I-lIIt..;"
> 0-f;j ~

 ~ ~
 16 

claim
 

of 
title 

by 
adverse 

user 
w

as 
avai).able 

to 
the 

extent 
of 

such
Z

III
I-°

~
" 

.:
~

~
~

~
~

 
17 

a~
tual 

use 
(O

pinion) 
ppo 

10-11)0 
T

hus, 
the 

right 
adjudicated 

to
~

o(N
o(~a:

.u
.~

 
-~

 
18 

this 
defendant 

~
'las 

apparently 
a 

prescriptive 
right) 

w
hich 

w
as

z~
 

19 
superior 

to 
plaintifi31 

do't'ffistream
 

appropriative 
rights 

against

20 
w

hich 
his 

uses 
w

ere 
adverse 

(~
'I} 

v. 
§~

~
E

) 
21 

C
al. 

A
pp. 

2d 
325,

21 
332 

(1937».

22 
~

~
e ]£~

 
v. 

"P
!itc~

~
r2 

decree, 
filed 

June 
9, 

1913,

23 
provided 

.that 
plaintiffs 

~
lere 

entitled 
to 

all 
the 

~
'later 

of 
D

igger

24 
C

reeI-: 
ex~

ep~
 

as 
decreed 

to 
defendants) 

and 
defendants 

r 
rights

25 
w

ere 
described 

consistently 
V

7ith 
the 

discussion 
in 

the 
C

ourt's

26 
opinion~

 
T

ll«?re 
is 

not 
one 

~
vord 

either 
in 

the 
opinion 

or 
the 

decr

27 
that 

rem
otely 

suggests 
that 

in 
tim

es 
of 

short 
supply) 

~
Jhen plain-

.28 
tiffs 

had 
less 

than 
600 

inches 
to 

divide 
arr:ong them

selves 
under 

the

29 
G

ransbury 
decree, 

defendants 
had 

the 
obligation 

to 
reduce 

their

.~
O

 
diversions 

belo~
l 

the 
flo\o7s 

av7arded 
to 

them
. 

rl'o the 
contrary, 

as
.."31 

disclosed 
by 

the 
foregoiIlg 

analy~
is 

of 
its 

oj?inion, 
the 

C
ourt

32 
cle~

rly 
a~

'larded 
the 

def<
?ndan'ts 

specific 
d;i.version 

rights 
'tvhich 

~
'1ere
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or 
and 

superior 
to 

tI1e 
rights 

of 
the 

plairitiffs. 
H

ad 
the 

C
ourt

tntended 
th~

t 
G

ll 
trte 

partieo 
should 

ha~
v?e correlativ~

 
rights 

under

8 
Z

 
"ihich 

shortaglS
s 

~
';ere 

to 
bs 

sh:p.red 
proportionately, 
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m July 1 until October 1, measured under a fqUj: inch pressure,

2 and wer~ entitled to have enough w8,tar £101;'17 dO"tffi the main channel of

8 .3 Digger Creek to the head of their di,tch to enable: them to di'(lert

h amounts. ;In this judgment) as in ~vells v. Pritchard) there
-

;.~.5 Was no provis ion for the sharing of shortages by the parties duri

6 dry periods.

7 Mal-cir.g the sarGe error as complainants in the present

8 conte'il1pt proceeding, the defendants irl H§:rr~so_~ v. ~~ believed

9 that tile plaintiffs' rif;hts were ~ l::;:'vcrtheless, sl~bject to reduct.

10 in periods of shortage in order to preserve some v7atel4 for the de-

II fendants. wnen a shortage occu14red in the SWill.:;:;:r of 1920, the

12 defendants diverted water into their Croolcer ditcrl at times when
z
4(

j 23 less than tl1e required forty inches v18S reaching the Harrison ditch.
0:
I1J ~
~ G~14 Upon the institutibn of a conten1pt proceeding by the plaintiffs,
4(~=~><0-0~ ~ g ~ ~ 15 Court rendered an opinion filed September 15) 1920, j.l1 tqhich the

t-IQUmN< .
I- ".of

>~~!~ 16 defendants' theory concernillg the sharing of short supplies was
Qz"oo
~~<IIt-~
tno"zu 17 '

dQI:ID~X sharply rejecte :
~<~<~~
~ ~ 18 ttln order that there may be no misunderstanding' ofz <II the proposition, the Court deems it proper to state

g 19 emphatically that by the decree it ~vas adjudged that the
~ plaintiffs h~vs forty inches of \Vater flow to the head

20 o~ their ditcho rJ..'ler~ ~s no questi?n of ..the l2ropor~ion
~ pro 1:ata. T'ne dec1.sJ.on was abSoLutE;; tnat J:orty J.I'.ches

21 should flow down to their ditch ~vhen there was that much, -..
water floynng i~ the crecl~ ~ ~ ~~~ .~.tne.Crooft.:er

22 ~£l}. ~~...!!£ ~4~;ht ~ !::.~ ~.!:!:y. wate:t.4 ~~: .!J:~Y"-2.~~~-~-

..§!!Y till1e ~'men t11ffi 1.S ~ enou'i!Fffi\'11.n:::~ '-?-n tile cree.~ to
23 -m-aTce~~~~-:-rncnes .£f~~ ~~~ 11'iiad-§ ~~~~~!!mff'

~ho ~Upinron re contempt ~n t!a~2~ v. ~l£f)P. 5,
24 e7ci~asis added.)

25 It should be noted that tha Ovv11ers of the Croolcer ditch

26 have apparently still not learned their lesson. In the summer of

27 1960 when the Harrison ditch ~'JaS receiving practically no ~later '

~ 28 (T. p. 266, lines 4..25; T. p. 270) lines 6-9), water vIas still

.29 ::cing 4iverted into the Crooker ditch (To p. 254) lines 16-18;

30 1. p. 255, line 17 -p. 257, li~.e 5; T. p. 272, line .18 -p~ 273,

31il line 2), in direct violation of 'the Harrison v. lZaler decree and

3211 Paragraph 13 of the 1927 decree, which incorporated the restriction
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the 
H

arrison 
v. 

K
aler 

decree. 
It 

is 
int~

resti~
 

to 
speculate

~
lhy 

the 
,ow

ners 
of 

the 
~

ar~
ison 

ditch 
rights 

chose 
to 

j oin 
a~

 
com

-

8 
:5 

plai118.nts 
in 

the 
present 

'contem
pt 

proceeding 
against 

respondent

4 
instead 

of 
~

?king 
action 

aga.inst 
the 

C
roolter 

ditch 
O

';;'7l1erS
) who

;:-:5 ~
'1ere clearly 

in 
contefi1pt. 

.
,'6 

O
ur 

chronology 
no\V

 brings 
us 

to 
the 

1927 
decree. 

T
he

~

7 
cs.se 

of 
_!!~

E
E

_~
cl<

 
v. 

!~
~

 
w

as 
brought 

by 
the 

ow
ners 

of 
the

8 
C

rooker 
ditch. 

F
rO

111 their 
com

p1.;:;ii.1t it 
is 

clear 
that 

as 
one 

of
,

9 
their 

m
ajor 

object-:ives 
they 

sought 
to 

esta.b.lisl~
 

a 
right 

to 
a. one-

10 
fourth 

proportionate 
share 

of 
the 

flow
 

of 
D

igger 
G

reek 
(C

om
plaint

~
l 

in 
_~

e_~
l~

~
£!~

 
vc 

!-9l::v!-c~
2, 

filed 
O

ctober 
30 ~

 19~
!..3, P

a-:.:. V
, 

P
rayer

z 
22 

P
ar: 

(b)) 
0 

In 
other 

~
iJords, 

the 
ovm

ers 
oj: 

the 
C

roolcer 
ditch 

~
vere

c(c( 
1

~
 

3 
trying 

then) 
as 

they 
are 

nO
v7) to 

enforce 
correlati'le 

rights 
in 

the
IIJ 

~
C

 
~

 
14 
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1
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 0 
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O
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T
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rights 
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in 
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v. 
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o~
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U
 I? 
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 ~

 ~
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w

hich 
had 

not 
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~
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defendants 
F

o~
'7ard 

in 
tl-re 

penstocl;:. 
or 

r1ill 
ditch, 
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R

andall 
or

zg 
19 

W
ilson 

ditch, 
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C
am
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and 

G
reen 

ditcI1" 
al d 

the 
Love's 

M
ill

~
20 

B
ranch 

of 
D

igger 
C

reek. 
(T

he 
rights 

to 
the 

lJc:;:::. 
arLd S

outh 
B

ergen

21 
ditches) 

\iJhich 
the 

li'o~
"W

<
lrds had 

acquired 
by 

the 
't:;_r.1~

 the 
caS

3 
of

22 
H

en::ick'v. 
F

ort-rard 
w

as 
filed, 

had 
previously 

been 
adjudicated 

in

---"

23 
W

eJ.ls v. 
P

ritchard 
as 

~
-1e have 

seen.) 
O

ne 
of 

coroplair..e..nts' 
basic

---", 
-~

- 
.,,--

24 
erl'ors 

in 
their 

position 
in 

the 
present 

proceeding 
lies 

in 
their

25 
m

isunderstanding 
of 

the 
sif~

nificance 
of 

this 
fact.

26 
C

om
plainants 

stat~
 

that 
these 

previously 
unadjudicated

27 
righ'[:a 

of 
the 

F
o~

va~
ds 

!'w
ere. 

the 
only 

ones 
~

'7hich the 
C

ourt 
could 

in
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h
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'~
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ow

ne,rs 
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0 
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29 
"

h
" 

4
1

-
d

.-"
d

" 
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d
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e 

actJ.on 
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a 

JU
d~

cate 
r~

g~
1 s 

un 
er 

.e

30 
three 

prior 
decrees 

It 
(C

om
plaina~

ts 
f 

O
pening 

l'Iem
orandurn) 

po 
9, 

lines,

31 
18- 21; 

see 
also 

p. 
9, 

lines 
3-l~

 )'. 
In 

other 
w
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com

plainants

32
b
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d

,
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to 
believe 

that: 
once 
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ts 
as 

betw
een 

tho. 
parties 

to 
the 

judgm
e?t, 

the 
rights 

som
ehow

2 
becom

e 
fixed 

and 
im

rrJutab1e 
againS

i: 
a1J.. the 

w
orld 

as 
though 
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o 
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contrary 
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,:5 
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to 
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v. 
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H
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18 
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.right 
to 
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use 
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specified. 
total 
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of 

w
ater

z0 
19

pV
-X

I)
It 

G
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1. 
.

~
T

here 
is 

no 
opinion 

of 
the 

C
O

U
1.*t on 

£1J.::-;:. in 
~

e!!i~
l<
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v~

) 
so 

it 
is 

no.t 
possible 

to 
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the 
C

ourt's 
reasoni
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~

ie have 
been 

able 
to 

do 
in 

.'connection 
w
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t.T

ells 
v. 

P
ritchard

-'-_c 
-, 

---

and 
H

e.rrison 
V

o 
K

aler. 
N

evertheless) 
the 

intent 
~

j)(1 effect 
of 

th
" 

,

927 
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is 
clee.r.

F
irst, 

~
7ith 

certain 
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three
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G
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cd in Subdivision 3 through 8 of the 1927 decree total 532~

inches i:tlstead of the 600 inches ad,judica.ted in the Gransbu:t;y

-,e :3 decree. The 192i decree also'omitted the right adjudicated to B.

4 F. Mounts in \.;rells v. P:t.itchard-

':5 Second, the 1927 decree l~ade 8.n adjud5.cation of the

6 previously ui1a.djudicated upper ditch riE~'hts o"'imecl b)7 the Fo~Tardso
r

7 ..l11ese rights ~'iiere each described in terms of specified flows withou
.

8 an)7 provision fox.' redu~ti.on in tirrles of short supply in order to

9 ease the. short;;1ge- of trJ.e CrtCl.nSbul'Y decreeri.[:;11ts 0 It is, thcrefore

10 rea.son~'1ble to infer f:t~om this fact alone thai.': the CO~lrt had found

11 in favor of the Fo:r.'vTards' allegations tha,t their l"j.ghts ~'7ere prior

z 12 and superict to th~ G::ansbury decree rights 11;1 vi,=tue of the ripa
<
j 13 ian charactcr of the land served ffi1d Prior a ppropriation.~ --
w ~
~~~~ 14 Except for the fact that these previousl;? unacljudicated
><11-0
aJ ~ ~ ~ ~ 15 rights v:are described in 1:he 1927 decree as being under a four in

~(J!~';" 1~ ~ ~ ~ ~ 6 instead of a SU~ inc4 pressure, tha fol"'P1 and ln~;u;"!,ze used are
~~IIII-~In 0 ., z ~ l7 '
0 I: co ~ ~ comparable to the description in ,the decree of the Pl."i,tcbard and~<N< .

OI~" U

~ ~ 18 Bergen ditch rights. Honce, if it is proper to imply a pro rata.
z -
~ 19 reduction in these previously uu('ldjudicated rights during periods

20 of shortage) such reduction would apply equally to ,the Pritchard

41 and Bergen rights~ This, of course~ is the very result that com- ..

,22 k{ 1 " ' 0 "'" :j 10 ,.plainants see Comp al.nnnts penl.ng i'iemoran"Ul11, po , -~nes

23 9-12; p. 11, lines 21-27; p. 12, linas 3-6).

2A. h 1.f~' .C 1 '~', 1 d " B~ However) SUCI. a .A.J.i'11J.tatJ.Oi1. O:L tile ~r:L'Cc '!,'!r auG erg~n

2 ditch rights v'1ou1d be a drastic re-vision of the iil;~~Llsv. Pritchard

2; b .(:. 'I". ..decree. Had the Court e.en OJ:. a rJJ.l1u 'L:c Crl:LS, lS :i-t not rea-

2; .. Id 1 1 . 1 ' d ? ~1 hsonable t:;o e:~pect 'tnat :!..t ~10U ...1ave p 8.J.D Y sal. so. J:'.na Ov'/- 28 " ..,.. 1 :I 0..,"1 ..could such a revJ.sJ.on be Jus tiJ:J.ec.? Ti1e aecrec J.i.1 ~~ v. !!~:

29 ... d " "° d o ." scl--ia~c1 was a :::irlal decree ci.U Jus't as D:Ln. J.ng on tne. parc:t.es a-,--
'10v

e.ny of th~ other earlier decreeQ,- Complainants dec1e.re that:
,

31 1111'1 arrivinr? at its dccisiol'1 in 11crri.ck v. Fori'lard,

the Court \-7.;'.8 fa~cd witl'l three prior aecree-s, long£~ince
32 -filial. 'l~1e Co t'tr t: tmdouutedlj tool:: ,the position that it

"

-14 -
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. .

could not diruinish those adj udicated rights, nor inc'reas
the(Q as against anyone else ~'7!10se rights had been adjudi-
cated. If (ComplainCl.nts.' Opening Memorandum, p. 8, lines

9-11.)~ ~.3..c
4 In the face of this statem2;nt, ho~v can complainants consistenl

y;'. ..5 contend that the l'ritch~.rd and Bergen rights could be or ~'lere in-

tended to be subjected to pro rata reduction by the 1927 decree?

This difficulty r!l:3.Y explain "7hy complainants 1 ~1ave sought to pers

the Court that the ~?ells v. Pritchard decree "is not of great

moment here" and I'is of relatively minor inlportance in this case"

1 (T. p. 6, lines 9, 24-25). ..

11 And ho",'l \voulcl complainants treat the Harrison. ditch rig

z 1 adjudicated in g~!~i!~~~ ~l. ~1.!:::F.? Under complainants i theory, do

~ 1 those rigl"its ?lso share pro rata in ghor.cages? Complainants are
w <

~ u ~ 14 sot.lewhat vague and ambiguous on this question.
<~=Q
><Q~o
~ ~ 5 <

u.J ~ 15 }"irst., the
y say: I'Tl1e parties:.to:the HCJ..l-iclc v. Forward< In OJ N .

I-Ul"";or:> ~ ~ ~ ~ 16 decree were tenants ili cornmon in tl1e waters of Digger Creek, sub-
OZUl"'~
~" Zu

~~~~~ 17 ject to certain li.'-nitations anci specific benefits:.; (Complainants'
~<N<" 01"

~ ~ 1'8 Opening Memor andu..TD, po 10, lines 13-1/..).
z
~. .19 Then they say: lIThe plan filhich complainant$ contend th
~ .-

20 .Court intended to adopt in the 1927 decra~ could only operate if,

21 ~vithin the limits of the prior decrees, the rights of all diverter

22 fl1.1ctuated with the vlstars of the stream" (~., po 11, lines

23 25-27).

24 Finally, they say: ff. G oI"£.7t seeing obvious that t..11e

25 Court es.tablished al1 over-all plan efilbracing ~ dive:cters from

26 "the creelc, with each of che l,-espective rights fluctua..t.i11g up or

27 dOvv11, depending upon changes in flow of the waters of .i:l1e creek'r

~ 28 ~4., p. 13, lines 13-16, emphasis added).

29 Ho~':Jever, ho\vhere do they say forthrightly whetiicr in the r

30 vit::w tl-le Harrison ditch rights are or are not subject to pro rata
"

311 .reduction vlith all the other rights. Complainants' vagueness and

32! reluctance on this question are urtdcrstandable, for they are tru

-15 -
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.1 caught on the hoP1s of a dilemma. If. they, say that those rigrltS

2 ~ suQ.l ect to pro l'ata reductior~ \iJhile all others are) how do t

18 .3 ~'{plain the logic OJ.4 legal basis o:E this preferred status? If t

4 s;::.y that those; 1:54ghts .f.~ subject to pro rata reduction with all

;;.;5 other ri[:~hts, they go rlil'ectly COi.ltrary to the decision in the

:0 l'~a;~?::ss:g Vq ~~ COl1i;\'.;;;i:::)t proceeding pr~viously discussed.

7 Of course) the sirnple, consistent aLiS'{A7er to complainants'

8 trotlblesome p~obleras is that neither the Harrison ditch rig~ts, nor

9 the Pritchard ditch ri&,hts, nor the Be::gen (iitch rj4ghts) nor the

10 rights of any of the other urjI-'er Fo~vard ditcl-1CG ~vere made subje

11 to pro rata correlative J:'educ!:~?n in times of s'r..ort supply by any

z 12 of the dccrecs. 1~1e oJ.11y rights "that aJ;e subject to suctl reduct
0(

~ 13 arc those. adjudi\~e.ted in the Grai1Sbl.lry decree, t;-lhere such a resu
w ~c z 14 1 d . J .. 1 ".. f " 1 . h~ 3:' ~ ~ ~ms eJ~pre.ss y~ an iJ-l"'Iilll.St&. '~;1u. y prO"'J;LUeQ. J:~one 0 the otl1er rJ.g ts
><g!:ooJ -~ III 15 1.1-'.:J .t .t' ,.. ",. d . d.cij f- ~ U g were DO .J.J.,u.te,.., e:1.'t.1C~'-:1..11 CI.1C a.eCj:ee -:;m'i.:re 1:n2Y were J:::.rst a JU :1.-
N< .
1-(I)1;j~~ 16
~ ~ ~ ~ ~ cated or as incorporated i1"'1. the 34927 decree,
~Il:!IIf-~
lJ)o...~~ 17
O~ID~:I:
~<111<

GIll:.U~ 0(
~ !II
Z
0
It:~

-

;'
27

~ 2S
29

;

30

:31

32
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III COlciPI"AINAtTTS 1l.~VE FAILED TO ESTAI!lLISH '.
TElA! PJi;SPO:~illE~iT DIVERTED ,MORE i.JATER
TfL~~ L\LLCj~ED B'~ TI:ill 1927 DEClillE

~rt've
.' Complainants ag'~ that even though their h1tcrp:ret;:;;tion

4 of the decree is ,.o7rong and i:'espondent' s rights are not s'abj ect

,~.'5 to cliJriinution belo..-w the decreed ~.ountG in tuJ.eS of short~ge~ the
, .

6 evidence in tlLis proce~ding show.;;d that respondent violated the

7 decre.~ by ?iverting more th.2.11. the decreed rouotmts at times d1.lring

8 the sw~~r of 1960, mud therefore is guilty of co,ntempt (Co~lain-

9 art't!:. v Of>enu1g M:ereore.ndt:i:m, p. 13, lirle£ 19,,25). H~1ever, COin"

10 plD.ina'nts concede that ~ny such vio1atj_Qn~ "are relati,,"e1y ni.'inorJt

11 ('r. p. 16, line 4)-

..1\; stated by the California Supreme Court, lilt has
z
j repe~ted:ly been held that an ac,cused on trigl for contempt E1UBt
0:

~ u ~ ba profJed guilty beyond a re~sonab.1e doubt" (~~7J~ "-.1. ",§~p~~!9-:!:
<~~o " .

> j ~ ~ ~ 15 t) 14 Ca1. 2d. 4£,4 ~ 485 (1939); see also Hotal,in~ v'. S11'DC'rior~ :1 < GI ' c_~ ~,...,. .--c_-.,--
f-< C1UQ)N '

!:> ~E~~ 16 Court~ 191 C1:11. 501, 505 (1923); (),'~zad,a v. Sur)8ricr Court, 171IIJ ~ ~ ~-~Q-' ;s,~---, ~ ~,."c'.c",.-,"""-"-"._-~-'=

Qz"Oo

~~:~~ 17 tal. App~ 2d 528, .529-30 (1959), rLearil'lg denicd; .!lh~ v. 5~tlQ.'£.
~<tII<
~ 01\)

<0: Cv(:;.r"1:. 117 Cc:?l. App .2d 1[1-1, 151 (1953), hearing denied; In re
U -,-' ~ , CII

5 L.1;tnde, , 96 Coal. I.~pps. 2d 926, 930 (1950).
0:
~

We believe an analysis of the evidcnc£'; sho"ivs tI'lat th2re

htiB not been proof bayond a,reasonable doubt ttJ.{lt resl?ondent ~t

t;i;ny t~me diverted greater total fiordS than its d3t~reed rights

pcri.!dt. To tho contrary, the preponderance of th~ evidence is

the otl'"Lf::r ~'Jay.

Respondent's Exhibit E in evidence ir, this proceedili.g

p. 305, lines 3-12) tabulates respon.d~nt's rights as set

forth in the 1927 decree.. Converting the decreed aUlounts to

.cu~"}ic feet per second so as to hav'e Go COD~n bnse, these rights

total 7.65 cubic fect per sccond for consU!:lntive purposes and

7~O cui;}ic feet per seco!lId for non-conzU:'Jpti'tle PU'I'i');:)ses. The
" ,

l'~or.t
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~r. 

.

th 
the 

conclusion 
that 

those 
rights 

v~
e~

e decreed 
in 

term
s

.the 
statutory 

m
iner's 

incl~
.

-C
om

plail1.3nts 
apparerttly 

do 
not 

now
 

contcst 
that 

re-

spondent 
m

ay change 
the 

respective 
am

ounts 
diverted 

throuzh 
its

[
;". :,5 

ve.rious 
diversion 

facilities 
from

 
the 

~
w

ounts 
specified 

in 
the

I

6 
1927 

decree, 
as 

long 
as 

it 
does 

not 
exceed 

a 
total 

of 
7065

7 
cubic 

feet 
per 

second 
for 

consu-Y
r!ptive 

use 
and 

a. total 
of 

7.0

8 
cubic 

feet 
per 

second 
for 

nori-consum
ptive 

use 
and 

the 
iL1pact 

on

9 
the 

do~
'Jnstream

 
rights 

is 
not 

thereby 
increased. 

S
ucl~

 changes

10 
in 

point 
of 

di~
version 

D
nd use 

under 
decreed 

rights 
is 

E
lutho~

ized

11 
by 

W
ater 

C
ode 

S
ection 

1706 
~

:frf.! 
v. 

.f.9.!.2ll:~
~

LIrr.=
9.Q

.) 
134 

C
al.

z 
1 

553 
(1901». 

Indeed, 
coraplainants 

are 
in 

no 
position 

to 
challenge

0( 
-

j 
13 

...the 
;legality 

of 
such 

changes. 
A

fter 
the 

1927 
decree) 

com
plain-

~
 

<
w

 
-

Cz
~

~
 

14 
ants 

or 
their

p
redecessoxs 

consolidated. 
into 

tILe 
B

oole 
ditch.

'>
zo 

# 
# 

<
>

-a..
>

<
c-o

~
~

~
~

~
 

15 
diversions 

w
hich 

under 
tIle 

1927 
decree 

w
ere 

to 
be 

taken 
through

N
 <

 
.

I-cnr,';"
~

 ~
 ~

 ~ ~
 16 

other 
ditches 

of 
co~

')lainal1.ts 
that 

have 
since 

been 
abendoned

~
c:cn...1C

~
~

:~
~

 
17 

(C
om

plainantsr 
O

pening 
J:tIem

orandum
, p. 

2, 
lines 

26-28; 
T

, 
p. 

95,
~

<
~

<
"C

A
C

:

Q
 

~
 

1 
li!l2s 

2-21; 
T

. 
p. 

250, 
lines 

11-11). 
T

he 
official 

file 
of

z~
 

1 
H

e~
'rick 

v. 
~

'onJard 
re~

veals 
that 

no 
C

ourt 
approval 

of 
this 

change
~

20 
w

as 
soucrht 

or 
obtained.

b

21. 
T

he 
C

ourt"e 
E

~
thibit 

A
lpha 

in 
evidence 

in 
this 

proceed~

22 
ip~

 
tabulates 

trte 
m

easurem
ents, 

m
ade 

by 
or 

under 
the 

direction

23 
-of 

com
plainants' 

engineer, 
of 

diversions 
to 

consU
J.'q)tive 

use

through 
the 

various 
diversion 

facilities 
of 

respondent 
(T

. 
p. 

275,

lines 
21-24.) 

0 
C

om
plainants' 

engineer 
testified 

to 
these 

sam
e

m
easurem

ents 
(T

. 
pp. 

75-87). 
T

hese 
are 

the 
only 

n1e~
aurcm

ents 
of

respondent's 
diversions 

in 
evidence 

in 
this 

proceeding.

e 
In 

R
"espondent's 

E
xhibit 

F
 

in 
evidence 

in 
this 

proceeding
29 

(T
. 

p. 
309) 

line 
10 

-po 
310, 

line 
1), 

trteG
e 

1l1~
~

su.rem
ents are

30 
tabul~

 
ted 

into 
totals 

for 
each 

day 
in 

i1hich 
n:e.1.surem

3nts 
...'1ere m

ade

31. 
so 

~
o 

':-::0 coiT
i:[Jare. the 

total 
diverted 

rate 
of 

flo~
1 

on 
each 

such 
day

32 
t'lith 

respondent 
r s 

total 
decreed 

rights~
 

IrA
 addition, 

R
:espond~

nt 
r s

.-18 
-
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E
xhibit 

F
 

cslculo.tes 
and 

adds 
to 

tl1e 
m

cas~
rem

ents 
the 

cstlm
nted

2 
diversions 

to 
cons.~

.p,t;:ive 
use 

from
 

the 
penstock 

during 
the

'8 
.3 

&
'!.U

m
ner of 

1960. 
l'hese 

p..3ns,tocl<
 diversions 

~
j'ere 

calculated 
on

4 
tho 

basis 
of 

ths 
actual 

uses 
to 

'w
hich 

they 
w

ere 
put. 

T
hes~

t
'. -s 

actual 
uses 

~
-.1sre (1) 

the 
irrigation 

of 
about 

fifteen 
acres

,
6 

of 
stra\w

berri~
s 

ir£igated 
by 

sixty 
sprinklers 

rated 
at 

five

7 
gallons 

per 
m

inute 
each 

(I.. 
p. 

376, 
lines 

5-10), 
and 

(2) 
dom

estic,

8 
sc1.'V

ice 
to 

a 
total 

of 
about 

fourteen 
hom

es 
and 

irrigat:L~
n 

of 
about

9 
O

l.le ~
nd 

one-h81f 
acres 

of 
lstffi 

and 
garden 

around 
these 

hom
es 

(T
.

10 
p. 

374, 
lines 

21-24; 
T

. 
p. 

376, 
lines 

,1-10; 
T

. 
p- 

311, 
line

1 
c.' 

':1 14
" .

15'
u 

-p..;I 
, 

.J-lie 
~

.

z 
1 

rX
t..e total 

diverted 
flow

 
on 

each 
daj7 of 

m
easurem

ent 
~

S
00(

~
 

1, 
S

hO
"'..'!rL 

on 
R

espondent's 
E

xhibit 
F

 v:3.8 w
ell 

w
ithin 

the 
total 

of
w

 
~

~
 

e Zoll: 
14 

res
p

ondent 
t s 

decreed 
ri2t..ts 

snovm
 

on 
R

es'pondent' 
s 'E

xrdbit. 
E

 t;ith
oo(~

=
 

a
>

<
c~

o
.J.J.JIII 

15
~

 ~
 ~

 ~
 ~

 
one 

exception. 
T

r~
at 

exception 
tv2S

 S
eptem

ber 
3, 

1960. 
T

estim
ony

~
U

)"';"
~

~
~

~
~

 
16 

disclosed 
that 

there 
h~

d 
been 

unseasonal 
r~

infall 
the 

'fLight 
before

~
1I:U

)f-~
(/)o"'lffi~

 17
~

~
~

~
x 

(T
# 

p. 
109, 

lines 
11-12; 

T
. 

p. 
177) 

lines 
17-26), 

and 
exam

ination
~

II:
.U

 
18 

~

~
 

~
 

of 
the 

C
ourt's 

E
}:l-llibit 

A
lptta 

sl~
ow

s 
t~

J.B
t this 

r.a.d the 
inevitable

z~
 

result 
of 

stlddenly" 
in'C

re.asing 
the 

£10 78 ~
t. 

every 
point 

of 
m

o.aB
urc-

m
ent: 

ill 
the 

entirc 
stream

 
system

. 
C

o!rlplainants 
rand 

resp:onde:at' 
~

enginecrs 
agreed 

that 
the 

rain, 
rather 

thai.'! 
respondeIit's 

actiO
l:lfj,

22 
"

w
"as the 

probable 
cnuee 

of 
this 

excessive 
total 

diversio)~
 

(T
 ~

 p.

109, 
lines 

11...23; 
T

. 
p. 

315, 
line 

20 
-p. 

317" 
line 

15).

T
hus 

~
j'e set.;: that, 

except 
for 

th~
 

O
l1.e day 

follo",'Y
ing 

~
ha

u.."'"1season::.l rain, 
r~

spond(~
nt 

w
ns 

in 
com

pli3ncc 
~

\i'ith 
the 

diversion

l~
litat:ions 

in 
the 

1927 
decree~

C
om

plai113l1ts I 
engineers 

tool; 
the 

position 
a.t 

tJ12 
tri~

l

'81 
that 

to 
the 

trt.C
as...lred tlroounts 

th~
:re 

slw
uld 

have 
'been 

sddcd 
one

..and 
one-half 

cubic 
feet 

per 
second 

for 
diversions 

to 
ccnsum

pti~
~

e
30

use 
~

rom
 

the 
penstock, 

ratl1or 
than 

thc 
am

ount 
calculated 

b)1 
,

31
respond~

nt'B
 

engineer 
in 

R
espondentrG

 
E

yJlibi



,-"f "
r !

positiono It was simply an arbitrary assumption based upon

, l~ck of ir1formation as to where the ~1atcr diverted into the
-' .3 per£.stock actually t~en.t (e.g. T. p. 96, line 2 -po 102, line

4
9). It tl.$sur.1ed ~ottietical additional uses above those for

:. ,5 irrigatio'11 of the strt1\vberries and the domestic use and lawn

and garden irrigation in ~nd arOUlid the fourteen homes, about

~:;hich there. was no test~.ony and whicl"1 each of coD,1plainants'

""'iitnesses whO i-JC3.S questioned on the subject said they had no

knowledge (T. p. 171, lines ,9-19; T. p. 198, line 5 -p. 199,

line ll~)o Clearly, on this record, the evidence supporting

diversions at one and one-half 'cubic feet p~r second from the12 .
~ penstoct-: to consumptive use falls far short of proof beyond
< 13
oJ~ 0( a reason~ble doubt.w -
Q z 14
z elt
< ~ g g As to non~consumptive use, there is riO testimony tt'll1at-
>.J::!.Jg 15
cijl-;'o(O) .

No(: ~: soeVGr that more than the decreed 7.0 cubic feet per secol~d ~vas
1-U)"~ 16» >
~ ~ ~ ~ ~ bei"cl.g diverted by respondent to such use during the SUmr.1er of
mO"'IIJ- l7
OI:ID~X
~o(~~ 1960. Rather, con"Ll'lainal1.tst objection appears to be an unsupport-
~ ~ 18 '
~ ~ 1 cd apprehensioTL that there is more loss of ~,7ater through evapor-

~ 'atior1 ~nd seepage from th~ present fish ponds than there used
2

to be ii£ ~ol1nection vrith the removal of sa';qdust provided for in2 .
Subdivis:ion 16(1) of the 1927 decree. On this issue, respondent's22 ..

23 engineer 7~stified that in his opinion the los~cs were subst;;1ntial

24 1y the same (T. p. 314, line 19.. p. 315, lirLo lC.~. Complain,1ntd'

en.~ineer ~pp arentlv 8f::reed that t11c substitution of fish ponds25 ~ " '-' -

for arl equal n~~er of S3\-ldust ponds ~vould not necessarily result
26

in any additional loss of "vater to the stream system (T. p. 105,
27

28 li~-Les 8-19). F~espondent' s president testified that the four

e 29 po'~c1.S no~'1 used for fish h2.d been used as log a.~d sawdust ponds

30 be:c.ore the sa\~ni11 burned dot'1n in 1958 (T. p. ,371, line 3; 'E.

p. 372, lines 10-25; T. p. 392; lines 7-26). l-foreover, there

is ,;:";} c1e.:'1r testimony any'.;'lhere in the record establishing th.1.t
/

the losses have in~reased over those ~jhich occurred in the prior

-20 -
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logging and sawdust removal °p2rations.. ,This being the case,

complainants did not even remotely approach proving tt~is con-

e .3 tention beyond 8. reasonable doubt'.

; 4 IV P~SPO~~DEl~T PRO!vmTLY REC~1STRUcirED
. ' "]EIRS TO 1,m,f.~SUP.E ITS DI\7EP..sIONS,. .5 WIlEN CO1/fPIA;r.l~TS t-ITERE RECEIVED" IN "

TIill Sill".1:MER OF 1960
~,;~;:i;.
:::::;i::~ After the_1927 decree ~"~S signed, W:J'-:.~"!: trLSasuring 1

weirs ~qere installed throughout the Digger Creek system) in- \

, cluding the upper Fon?ard ditches, under the supervision 'of '-

,

W. F. Luning 1 the engineer appointed by tht::: Court; and A. L.

Fc:tward, rcspo',ad,ent's president.1 particip.:.lted in this work as

z 12 8 young man (T. pG 3581 line 15 -p~ 359, line 14). He ,had
<
~ 13 no kL""lo!'1ledge of any such weirs being installed in the chan..""lcl

.~ ,,~14 of Digger Creeki,!upstream from the Forw8.rd ditchJ i.c. upstream
<~=o C/ ~

>O(Q~o
~ ~ ~ ~ ~ 15 from the ditche.s first adjudicated in the Gr~nsbury dccre~
N 0( 0

1-(/)'"';"
>o-~~~~ 16 (T. p- 365, lines 4-6). In 1937J ,qhich W~S an extrcECly heavy

Z(/)I-°~"zti -
~ ~ : ~ ~ 17 flood year, all the weirs on the uppcr Fo~':ard ditches except
~<N< .~"
~ ~ 18 one on the Soutr£ Bergen ditch were ~qash~d cut (T. po 365, 1incs
z -
g 19 7-14). Apparently Franl, PonIard, ri.Ovl deceased, who tlas the
~ .

2 ~c1~ of respondent's president and 't'lho actuQl1y took care or

2 the di~.ersion of ~later from the upper Fo~lard ditcr1es be~~een

22 'about 1931 and sometime in the. 1950'& (T. p. 382, line 25 Q p. 383 ;

23 line 14), reinsts1led the ,qeirs on his o~m (T. p. 3B3, line 20 -

24 p. 384, 'line 4). The Courtis engineer appointed under the 1927

25 decree h~d loni since resigned and no successor had been appointed

26 nOT: .haS one been appoirited to the present t~. These weirs

27 r~~ined until the middle 1940 I s when they also \?ere destroyed

/1:. 28 by high w3ter and deterioration (T. p. 384, lines 5--17).

29 The weirs w~re reconstructed in tr1G summ.~r of 1960

30 ('r. pow 3~4, lines 20-22), pr9mp~ly after compl&i"nts v1ere made. to

31 ~espondentfs president by complainants aboul: the Ci.bsance of wr?irs

32 (T. p. 366) lines 2-26; T. p. 368, line 24 ..p. 3691 line 13).
"~ .-

.,."", ,
.0;,,;
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1. 
i', 

i'
(

re 
is 

no 
evidence 

that 
prior 

to 
1960 

a,nyone 
co~

plained 
tp 

re-

ndent 
or 

its 
predecessors 

in 
o\m

ership 
about 

the 
absence 

of

-'lJ 
w

eirs, 
and 

respondent's 
pres;dent 

testified 
that 

to 
his 

1<
now

1edge

such 
com

plaints 
r.vere m

ade 
(T

. 
p. 

365, 
line 

21 
-p. 

366~
 

line 
6).

lJhi1e 
the 

fai1ur~
 

to 
have 

w
eirs 

installed 
during 

the

iod 
prior 

to 
1960 

~
las 

a 
te9hnical 

violation 
by 

the 
decree,

7 
w

e 
believe 

it 
is 

significant 
that 

there 
~

lere 
no 

com
plaints 

about

8 
it, 

that 
generally 

there 
vlas 

~
m

ple 
~

vater 
for 

everyone 
on 

the

c 9 
stream

 
(T

. 
po 

163, 
lines 

2-7; 
T

. 
p. 

206, 
line 

9 -p. 
207, 

line 
8;

1 
po 

261, 
lines 

12-14; 
T

. 
p. 

365, 
lines 

17-18), 
and 

that 
prom

ptly

1 
on 

com
plair..ts 

being 
received 

the 
w

eirs 
w

ere 
reconstructed 

and

z 
1 

re 
in 

operetion 
before 

the 
current 

contem
pt 

proceeding 
w

as 
starte

<<
1

oJ
~

 
C

O
N

C
LU

S
IO

N
w

 
~

 
..

~
~

~
~

 
1 

F
or 

the 
reasons 

stated 
herein, 

it 
is 

urged 
that 

the
<

oj.,
>

.J:!:i~
 

15
~

,<
ffi~

~
 

urt 
should 

hold 
that 

respondent 
has 

not 
violated 

the 
decree

1-(J)'""""f
»-::J~

>
 

16
o~

~
o~

 
e~

cept 
in 

a m
inor 

technical 
respect 

that 
has 

since 
been 

cured
,

~
~

w
l-~

lno,,~
.C

;! 17
~

~
~

~
x 

and 
that 

there 
is 

no 
basis 

for 
adjudging 

respondent 
guilty 

of
~

 ~
 

.
~ u' 

~
 

18.
lf

1
t

i
i

i
h

. 
-~

 
w

~
 

u 
contem

p 
or 

m
pos 

ng 
any 

pun 
s m

ent 
on ~

t.
z0 

19,
~

 
P

~
,ted: 

N
ovem

ber 
17, 

1961.
:;

, ' 
K

R
O

N
IC

K
, 

~
roS

K
O

V
I'fl. 

&
 

V
A

N
D

E
R

LA
A

tI

"-

B
y 

Isl 
A

dolph 
M

os.1tovitz
"A

i55-LP
H

 ~
D

S
K

O
V
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A
ttorneys 

for 
R
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F

o~
vard

B
rothers 

P
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,

.-
I

'.

"
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C
E

R
T

IF
IC

A
T

E
 

O
F

 S
E

R
V

IC
E

,

.

~
 

Z
 

B
renda 

L. 
K

ocher 
certifies 

under 
penalty 

of 
perjury 

as

4 
follow

s:

':-'5 
T

'nat 
she 

is 
a. citizen 

of 
the 

U
nited 

S
tates, 

over 
the 

age
,

of 
eighteen 

years, 
and 

not 
interested 

in 
the 

above-entitled 
m

atter;

that 
on N

ovem
ber 

17, 
1961, 

she 
deposited 

in 
the 

U
nited 

S
tates 

P
ost

O
ffice, 

at 
the 

C
ity 

of 
S

acram
ento, 

C
ounty 

of 
S

acram
ento, 

S
tate 

of 
I,

C
alifornia, 

a 
true 

copy 
of 

R
espondent's 

A
nsw

ering 
M

em
orandum

,

hereto 
attached, 

enclosed, 
in 

a 
sealed 

envelope 
~

vith 
the 

postage

thereon 
prepaid, 

addressed 
to 

Julien 
R

. 
B

auer, 
A

ttorney 
at 

Law
,

12369 
P

ine 
S

treet, 
S

an 
F

rancisco 
4, 

C
alifornia, 

attorney 
for 

C
om

-
zj 

13 
plainant 

A
nna 

C
. 

H
ennessy, 

and 
to 

P
ugh 

&
 W

ebster, 
A

ttorneys 
at 

Law
)

It~
 

~
 

756 
R

io 
S

treet, 
R

ed B
luff, 

C
alifornia, 

attorneys 
for 

all 
other

z~
~

o
«clio

1
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 16 
D

ated: 
N

ovem
ber 

17,1961.
O

Ill~
O
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